ag i Saturday, March 8, 1930. 


INFORMATION SERVICE 


Published Weekly, Except During August, by the 


DEPARTMENT OF RESEARCH AND EDUCATION 
FEDERAL CoUNCIL OF THE CHURCHES OF CHRIST IN AMERICA 
105 East 22ND StrEET, New York, N. Y. 
Price, $2.00 Per Year Volume IX, Number 10 
The Federal Council of the Churches of Christ in America is a federation of twenty-seven national religious bodies through which 


they are rendering united service. Articles appearing herein furnish information on current issues and are not to be construed 
as declarations of official attitudes or policies of the Federal Council of Churches. 


Entered as second class matter January 4, 1924, at the postofice at New York, New York, under act of March 3, 1879. 


The Use of Injunctions in Labor Disputes 


In order to insure a fair statement of both sides of this controversial question we include briefs from the American 
Federation of Labor and the League for Industrial Rights. These are printed between the main body of the monograph 
and the conclusions. A number of legal experts representing different points of view have collaborated with the Depart- 
ment’s staff in making this study, and the results are offered not as the formulation of a policy for the Federal Council 
of Churches, but as a contribution, in line with the Department’s educational function, to the study of a difficult prob- 
lem—THE Epiror. 


I, INTRODUCTION Much disinterested and expert testimony can be adduced 
to show that there is serious ground for complaint re- 
garding prevailing practices in the matter of labor injunc- 
tions. A notable example is that of former Chief Justice 
Taft, who, in an interview published in the Philadelphia 
Public Ledger, November 20, 1919, referred to the in- 
junction obtained by the government in the’ coal strike 


The use of court injunctions in labor disputes involves 
problems of outstanding importance. Signal evidence of 
is fact is found in the inclusion of labor injunction 
lanks” in the 1928 national platforms of the Democratic 
and Republican parties. The Democratic platform stated : 


“(a) We favor the principle of collective bargaining as a necessary measure, but added: “Labor troubles are 
and the Democratic principle that organized labor should not to be permanently solved in any such way. Govern- 
choose its own representatives without coercion or inter- ment of the relations between capital and labor by in- 
ference. junction is a solecism. It is an absurdity. Injunctions in 

“(b) Labor is not a commodity. Human rights must labor disputes are merely the emergency brakes for rare 
be safeguarded. Labor should be exempt from the opera- use and in case of sudden danger. Frequent application 
tion of anti-trust laws. of them would shake to pieces the whole machine.” 

“(c) We recognize that legislative and other investiga- 
tions have shania tee caunene of grave abuse in the rea The Use of Terms 
ance of injunctions in labor disputes. Injunctions should The use of terms often denotes and creates bias and 
tot be granted in labor disputes except upon proof of prejudice. Appeal to prejudice by the use of particular 
threatened irreparable injury and after notice and hear- phrases is a powerful weapon but has no place in an 


ing, and the injunction should be confined to those acts 
which do directly threaten irreparable injury. The ex- 
pressed purpose of representatives of capital, labor and 
the bar to devise a plan for the elimination of the present 
tvils with respect to injunctions must be supported and 


impartial discussion. Consequently, such terms as “yellow 
dog” contract’ and “government by injunction” will not 
be used in this discussion, and an attempt will be made to 
avoid such terms as “malice” and “conspiracy” where they 
are apt to be taken in a sense other than the legal meaning 


kgislation designed to accomplish these ends formulated so as to becloud the real issues. 

and passed.” The injunction itself may be defined as an order by a 
The Republican party declared: court to one or more individuals to do or refrain from 
“The party favors freedom in wage contracts, the right doing certain specified acts. It is ordinarily granted when 

of collective bargaining by free and responsible agents of invasion of legally recognizable property or personal rights 

their own choosing, which develops and maintains that is threatened for which there is no adequate remedy at 

purposeful cooperation which gains its chief incentive law. It is a proceeding in equity, the significance of which 

through voluntary agreement. We believe that injunctions will be explained below. 

in labor disputes have in some instances been abused and 

ave given rise to a serious question for legislation.” _ Law and Equity 


_ The come! party demanded the “abolition of injunc- Labor’s accredited representatives generally state that 
ns in labor disputes. they have no opposition to the courts as such but merely 
“Committees of both Houses of Congress have held ex- to the use of injunctions in labor disputes. A court of 
tensive hearings on bills proposing drastic limitations of law is often held up as an exemplary institution while a 
judicial power. State legislatures have also considered pro- 
posed legislation. not to join a union. 
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court of equity is severely denounced. In what follows it 
will be manifest that this distinction is in large measure 
artificial. In studying the relationship between law and 
equity one must consider (a) the origin of equity, (b) 
the nature of equitable relief, (c) the extent to which 
distinct tribunals with different judges exist for law and 
equity, respectively, and (d) procedure in equity cases. 

(a) Origin of equity—Courts of equity in England 
owe their origin largely to the shackles with which formal- 
ism bound courts of law. The arbitrary legal system often 
resulted in injustice. Courts of equity, in which was vested 
the prerogative of the king as the fountain-head of justice, 
intervened to see that justice was done. Fraud, mistake 
and absence of technical requirements of instruments 
(such as a seal), were some of the grounds for interven- 
tion of equity. Moreover, in order to institute an action 
at law an appropriate writ had to be issued by the court. 
Each permissible writ was appropriate for a particular 
class of actions. The time came when courts of law re- 
fused to issue new writs in addition to the limited number 
then in use. The result was that the law refused a remedy 
to those who had suffered a legal wrong not covered by a 
particular writ. In such cases equity afforded the only 
remedy. 

(b) Nature of equitable rclief—In the law courts re- 
lief is had through a judgment for money damages.” Such 
judgment is enforced by the seizure and sale of the 
defendant’s property by the proper public officers. If the 
judgment debtor has no property there are ordinarily no 
means of enforcing the judgment; it is not binding upon 
the judgment debtor personally. A court of equity, on the 
other hand, renders not a money judgment but a decree 
requiring the defendant to do or refrain from doing some 
act. It is a direct command to him. Such a method of 
relief is required in many cases, if the court is to exercise 
any effective influence. 

It is true that a court of equity sometimes decrees the 
payment of a sum of money. This, however, is to be care- 
fully distinguished from a money judgment at law in that 
it is a direct command to pay, a violation of which can be 
punished by imprisonment through contempt proceedings 
in contrast with the legal remedy, which is limited to the 
seizure of property. 


(c) Distinct tribunals for law and equity—Until recent 
times a court of equity has been a tribunal distinct from 
a court of law and at present in the few states which re- 
tain the double system of courts, as under the former sys- 
tem, judges decide either legal or equitable cases exclu- 
sively. However, under the prevailing modern practice a 
single judge tries both classes of cases. In the course of 
a single day a judge may grant specific performance of 
a contract for the sale of real estate (equitable relief), and 
an injunction (equitable relief) and also hand down a 
money judgment (legal relief). The codes of civil pro- 
ceduie in force in a large number of states abolish, in 
terms, the distinction between law and equity. However, 
the distinction between legal and equitable relief is inherent 
and cannot be abolished by legislative fiat. 


(d) Procedure in equity—The nature of the origin of 
the courts of equity gave rise to an entirely different pro- 
cedure from that which obtains in courts of law. For ex- 
ample, a party to an action at law can generally demand 
a jury trial, but it is clear that such trial would originally 
have been out of place in a court of equity; furthermore, 


2 With minor forms of legal relief such as the return of specific property 
or the delivery of possession of real estate, we are not here concerned. 


[2] 


trial by affidavits rather than by witnesses with the pri 

ilege of cross-examination was common. These differ 
ences of procedure are, however, largely not inherent by 
due to the peculiar origin and development of courts of 
equity. Modern practice has to a large extent obliterate) 
the distinction. It is not at all unusual now to have a juy 
trial in equity, and it is even more common to call wit 
nesses personally and to allow cross-examination. 

The fundamental distinction at the present time be 
tween law and equity is in the nature of the relief granted, 
The court determines from the case presented whether 
there is a liability and then decides whether the relief 
granted shall be legal or equitable. 


Complex Nature of Problem 


It will not suffice to reach a single general conclusion 
as to labor injunctions. Injunctions in labor disputes are 
of many different classes and kinds. A court of equity 
sometimes enjoins persuasion to violate a contract not to 
join a union. It sometimes prohibits a secondary boycott, 


the refusal to work on non-union material, a sympathetic FF 


strike, an unfair list, a blacklist, picketing, the carrying 
of banners or peaceable assemblage. Obviously, these ve 
rious classes of injunctions require separate treatment. 


II. Uses or Lasor INJUNCTIONS 
Interference with an Anti-Union “Contract” 


Perhaps the most important of labor’s battles in 
nection with injunctions is that relating to anti-uniod 
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promises.” Labor leaders and economists see a grave dan Plainti 


ger to labor unions in injunctions preventing union or 
ganizers from seeking union members in violation of such 
a pledge. It is obvious that if a large number of employers 
require the making of anti-union promises and such prom- 
ises are effectively protected in the courts labor unions 
are seriously menaced.‘ The anti-union pledge is fre 
quently associated with an employe representation plan. 
The problem is presented to the courts not in a contro 
versy between the parties to the anti-union agreement but 
in a suit by the employer against a union or its organizers 
or both, prohibiting them from persuading workmen to 
violate their pledge. In this type of case two distinct lines 
of decisions exist. The leading decision supporting such 
use of the injunction is the Hitchman * decision rendered 
by the United States Supreme Court in 1917, in which 
the United Mine Workers of America were enjoined from 
persuading to join its ranks employes of the Hitchman 
Coal and Coke Company who had pledged themselves not 
to join a union. The leading decision on the other side 
is Interborough Rapid Transit Company v. Lavin,’ de 
cided by the Court of Appeals of New York, in which 
such an injunction was denied. 

As a decision of the United States Supreme Court, the 
Hitchman decision is, of course, of paramount significance 

3 Such promises are often designated “yellow dog contracts.” The reasoa 
for not using the term “yellow dog” has already been explained. The term 
“contract” is unsatisfactory because it indicates a legally binding agreement 
Whether such a promise will be recognized at law or in equity is, however, 
a disputed question. Consequently, such terms as “promise” or “pledge 
are preferable. In Exchange Bakery and Restaurant, Inc., v. Rifkin, 245 
N. Y. 260 (1927), the court, referring to an anti-union pledge, stated @x 


plicitly that under the particular circumstances “this paper was not & 
contract.” 


* Professors Evans, Couper and Seager. Green brief, pp. 62, 439. (Refa 
ences throughout to the “Green brief” are to the brief for the defendant 
in I. R. T. Co. v. Green, published by the Workers’ Education Bureal 
Press, New York.) 

5 Hitchman Coal and Coke Company v. Mitchell, 245 U. S. 229 (1917): 


247 N. Y. 65 (1928). 
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tidy of it, however, leads to the conclusion that it is 
Rsuch a drastic precedent as it is generally considered 
*B he. This is indicated by a short quotation summariz- 
t bat it in large part: “Upon all the facts, we are con- 
ts of fined to hold that the purpose entertained by defend- 
ated Bs to bring about a strike at plaintiff’s mine in order 
te } compel plaintiff through fear of financial loss, to con- 
wt Tt to the unionization of the mine as the lesser evil, was 
n unlawful purpose, and that the methods resorted to 

y Hughes—the inducing of employes to unite with the 
njon in an effort to subvert the system of employment 

the mine by concerted breaches of the contracts of 
ployment known to be in force there, not to mention 
usrepresentation, deceptive statements and threats of pe- 
niary loss communicated by Hughes to the men—were 
nawful and malicious methods, and not to be justified 

afair exercise of the right to increase the membership 
nN the union.” It will be noted that the purpose ascribed 
the union was to bring about a strike, not merely to 
nduce the employes to join the union. The terms “strike,” 
fear of financial loss,” “misrepresentation,” “deceptive 
vatements,” and “threats” indicate that the situation, as 
iewed by the court, was far removed from a bona fide 

empt to increase union membership. The later opinion 
nf the Supreme Court in the Tri-City case‘ tends to re- 
trict the Hitchman decision, as a precedent, to the un- 
awiul means used to induce the breach of the anti-union 
preement. 

One statement in the Hitchman decision is particularly 
silightening: “The evidence shows without any dispute, 
defendants contemplated no half way measures but 
bent on organizing the mine, the ‘consent’ of the 
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laintiff to be procured through such a control of its em- 

1 of loyes as would render any further independent operation 

such ff the mine out of question.” Again, the court made ref- 

oyers ference to the fact “that the fear of losses through stop- 

rom Boge of operations might coerce plaintiff into ‘recognizing 

opal at the cost of its own independence.” * (Italics 
re Bours, 


_As the court saw the matter, there was no attempt 
im good faith to increase the membership of the union; 
there was absolutely no grievance or ground of disagree- 
ment at the Hitchman mine”; the employer was willing 
to pay union wages; the national organization would not 
permit the employer to operate on terms mutually satis- 
latory to it and its employes; the employer was repeat- 
tly harassed by expensive strikes; the union organizer 
wed deception and abuse ; the real purpose was to cause 
a strike; the employes practically took the initiative in 
making the anti-union agreement; the employer had no 
tion to conduct a true “open shop.” It is a far cry from 
such a set of circumstances to the ordinary case where 
a anti-union pledge is secured. 

Nevertheless, the Hitchman decision is of major im- 
portance among judicial precedents for the granting of 
junctions in anti-union pledge cases. Its essential points, 

efore, and the philosophy on which it rests must be 
understood. 

Two distinct issues are before the courts in these anti- 
Pledge cases. (1) Is the pledge a legal contract? 


American Foundries v. Tri-City Council, 257 U. S. 184 (1921). 


‘ 
ww ntrast with this the statement in the “Green brief” (p. 179) that “the 
oes not fear a strike. What it really fears is that it will have to 
; og Its present autocratic attitude in dealing with the men and to 
* tired as other employers do, to negotiating contracts with its employes 
at on the basis of fair bargaining and mutual give-and-take. There 
no strike unless the plaintiff has committed itself for all time to an 
tury) ¢ and stiffnecked attitude in dealing with its employes.” (Italics 
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(2) Even if legal, will it be enforced by enjoining inter- 
ference by outside parties? 

In the absence of a legal obligation to the contrary it 
is conceded that workmen may join a union and that the 
union has a right to persuade them to join. Where, how- 
ever, there is a definite anti-union pledge the courts are 
at issue with each other as to the union’s rights. The Su- 
preme Court in the Hitchman case held that the right to 
persuade union membership was not a right superior to 
that of the company “to the goodwill of its employes, pre- 
cisely as a merchant is entitled to the goodwill oi his cus- 
tomers.” The court held that the fact that the employ- 
ment was “at will” would not preclude the issuance of 
an injunction. It also held of no weight the contention 
that the workers were not asked to join but merely asked 
to agree to join in case a sufficient number agreed to 
make a strike effective. It referred to the maxim that 
equity considers the substance and not the form. It 
“needed no formal ritual or taking of an oath to consti- 
tute the workers members of a union.” 

The dissenting opinion, on the other hand, stated that 
the union activities “were part of a reasonable effort to 
improve the condition of workingmen engaged in the in- 
dustry by strengthening their bargaining power.” Accord- 
ing to this opinion the case for the company rested upon 
a promise secured under pressure of economic necessity 
or disadvantage. It was strongly argued in the minority 
opinion and also by the Court of Appeals in the Lavin 
case that it is inequitable for courts to enforce an anti- 
union pledge by injunction. 

In the case of Interborough Rapid Transit v. Green*® 
the court refused to give weight to a “contract” which in 
terms bound the company, as a “consideration” for the 
anti-union pledge, to give employment for a definite length 
of time. It considered that in substance the employment 
was merely at will.” It also refused to permit the device 
of an employe representation plan to be used as a justifi- 
cation for an injunction in such cases. 

According to the recital of facts in the Hitchman case 
the mine was established on a non-union basis “with the 
unanimous approval of its employes—in fact, upon their 
suggestion.” (While this may be literally correct it is a 
matter of common understanding that economic pressure 
is exercised in most cases where an anti-union promise is 
obtained.) Such factual basis weakens the decision as a 
precedent in the ordinary case where the promise is un- 
willingly entered into. Free assent is often prevented by 
inequality in bargaining power. It is to close one’s eyes 
to reality not to see gross inequality in this respect between 
the individual employe and the large employer—in fact, 
according to Professor E. R. A. Seligman, there can be no 
bargaining at all between them. In this connection Mr. 
Justice Brandeis’ dissenting opinion in the Hitchman case 
is illuminating. “If it is coercion,” he says, “to threaten to 

strike unless plaintiff consents to a closed union shop, it is 
coercion also to threaten not to give one employment unless 
the applicant will consent to a closed non-union shop.” 

The disparity of bargaining power is said to be com- 
pounded of “the insignificance of the individual in large 
corporate business ; disparity in the stake of workers and 
employer in the contract ; disparity in resources and wait- 


*131 Misc. 682; N. Y. (1928). 


10In this case it was shown statistically to the satisfaction of the court 
that the company in reserving the right of discharge for certain specified 
causes had in effect retained the privilege of dropping its employes for 
practically —, reason for which, in actual practice, a company ever dis- 
charges-men. Hence the contract was virtually terminable at will by the 
company. 
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ing power; disparity in the technique of bargaining ; dis- 
parity in knowledge and control of the market.” ” 

Eminent judicial authority exists in support of the view 
that injunction should be denied in this class of cases. 
For example: “It has long been the recognized duty of 
such courts [courts of equity] to exercise a discretion: to 
refuse to aid in the enforcement of unconscionable, op- 
pressive or iniquitous contracts.” 


Again, where “a transaction is the result of a moral, 
social or domestic force exerted upon a party, controlling 
the free action of his will and preventing any true consent, 
equity may relieve against the transaction, on the ground 
of undue influence, even though there may be no invalidity 
at law.” ” 


Once more, “wherever a contract though legally valid, 
is grossly unfair or its enforcement opposed to good public 
policy for any reason equity will refuse to enforce it.” “ 

According to the Hitchman decision “defendant’s acts 
cannot be justified by any analogy to competition in trade. 
They are not competitors of plaintiff; and if they were 
their conduct exceeds the bounds of fair trade.” This 
statement is made with reference not to the adverse inter- 
ests of the employer and employes but with respect to the 
contest between the employer and the union which seeks 
to have the workmen join its ranks. It is technically true 
that these are not competitors in trade. That is, the union 
is not seeking to employ the workmen of the employer 
in competition with him. The question is whether there 
is an interest in the relationship between the employes and 
the union which takes the union out of the category of a 
total stranger and justifies that which a total stranger 
could not lawfully do. 


The New York Court of Appeals in the Exchange 
Bakery decision “ stated that the purpose of a labor union 
“to increase its numbers and to unionize an entire trade 
or business,” “to make union conditions prevail not in 
a single factory but generally” may justify what would 
otherwise be a wrong. The court stated that such union- 
ization is legitimate because “all engaged in a trade are 
affected by the prevailing rate of wages, or by the prin- 
ciple of collective bargaining.” 


The position of the dissenting judges in the Hitchman 
case is thus stated by Justice Brandeis: “The purpose of 
interfering was confessedly in order to strengthen the 
union, in the belief that thereby the condition of the work- 
men engaged in mining would be improved; the bargain- 
ing power of the individual workingman was to be 
strengthened by collective bargaining; and collective bar- 
gaining was to be ensured by obtaining the union agree- 
ment. It should not, at this day, be doubted that to induce 
workingmen to leave or not to enter an employment in 
order to advance such a purpose is justifiable when the 
workmen are not bound by contract to remain in such 
employment.” 


The social consequences of interference with a worker’s 
membership in a labor union may be great. Labor unions 
carry unemployment, life and health insurance, and main- 
tain old age pension systems. Compelling union members 
to give up their membership compels them also to cancel 
their insurance and what protection their union provides 
against old age insecurity. Here, too, as in the matter of 


11 Green brief, p. 306. 

2 Pope Manufacturing Co. v. Gormully, 144 U. S. 224 (1892). 

28 Vol. 2 Pomeroy, Equity Jurisprudence, 3d. ed. sec. 951. Quoted in Green 
brief, p. 277. 

14 Williston Contracts, sec. 1425. Quoted in Green brief, p. 283. 

1° Exchange Bakery & Restaurant, Inc. v. Rifkin, 245 N. Y. 260 (1927). 
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wages, the families are vitally affected, particularly in, 
nection with life insurance. In 1928, the American Fag 


eration of Labor unions paid in benefits or insurance: 


Death benefits (life insurance)............ $16,623,585, 
Sick benefits (health insurance)........... 2,377,7 
Unemployment benefits 
Miscellaneous benefits 5,149,052.60 


Of much importance also are the educational and so¢; 
features of participation in the labor movement. 1 
Workers’ Education Movement is recognized as a signi 
cant educational force. Social activities—picnics, partig 
sports, dances, etc.—cannot be measured in money vabyj 

The Supreme Court of the United States has sho 
that it will give weight to economic and social consider 
tions. The best illustration perhaps is the decision” hol 
ing constitutional a statute limiting the hours of labor fg 
women. In this case a large amount of valuable socio 
ical data collected by Justice Brandeis, then a practic 
attorney, and by Josephine Goldmark was specifically x 
ferred to by the court as “expressions of opinion fro 
other than judicial sources.” Such data brought about 
unanimous decision upholding the limitation of hours. Th 
court took cognizance of “extracts from over ninety 
ports of committees, bureaus of statistics, commissione 
of hygiene, inspectors of factories, both in this country 
and in Europe, to the effect that long hours of labor arg 
dangerous for women, primarily because of their speci 
physical organization.” ( 

The far-reaching decisions of the lower federal ¢ 
following the Hitchman case rest for their ultimate a 
thority upon the principles laid down by the United Stats 
Supreme Court. If that court should, in view of thes 
cial issues involved, refuse to sanction an injunction int 
ordinary anti-union agreement case, the lower fede 
courts would have to fall in line. The hint thrown out) 
Chief Justice Taft in the Tri-City case™ that the Hitd 
man decision could be supported on the ground of th 
use of unlawful means only, suggests that the Suprem 
Court has begun to whittle away the Hitchman case 
a binding precedent. It is not unreasonable to supp0 
that the Supreme Court would refuse an injunction i 
in contrast with the Hitchman case, adequate sociologic 
data are presented to it. 


Furthermore, the decision in the Hitchman case f@ 
resents merely the federal rule and is not binding up 
the state courts except in so far as they are persuade 
that it is properly decided. 


Dean Carpenter of the University of Oregon La 
School has made a thorough, scholarly and exhaust 
study of the law relating to “interference with contra 
relations.” ” He makes a discriminating statement strong! 
supporting the denial of an injunction in the class of cas 
here considered: “The employer’s interest in freedom t 
secure labor on terms most advantageous to himself 
not superior to the interest of the employes in freedom 


dispose of their labor on terms most advantageous 


themselves. To allow the employer to prevent the é 
ployes from using collective bargaining or the strike 
protect their interest by means of a contract exacted fro1 
them not to join a union, is to permit him an unv 


%6 American Federation of Labor, Convention Proceedings, 1929, Washi 
ton, D. C., p. 54. 

17 Muller v. Oregon, 208 U. S. 412 (1908). 

14 American Foundries v. Tri-City Council, 257 U. S. 184 (1921). 

19 Harvard Law Review, April, 1928, pp. 728-763. 
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Hyanted advantage. He should not be able thus to fore- 
@ stall activities on the part of employes in protection of 


an interest which is not inferior to that of his own.” 


The Boycott 


As distinct from the strike which employs the economic 

wer of the workers as producers the boycott uses 
their power as consumers. Such power may be employed 
in many different ways as indicated by the following 
analysis : 


1, Simple refusal by the workers directly concerned in 
acontroversy to trade with their employer. 

2. Similar action against the same employer by other 
persons who may be members of other locals of the same 
union or of other unions or of sympathetic organizations. 


3, Refusal to transport or work upon boycotted mate- 
tals or buy them from a dealer or to have dealings with 
persons who deal in them. 


The means employed in boycotting range all the way 
from mere persuasion to physical intimidation and vio- 
lence. Obviously, illegal means employed in a boycott 
may be condemned without reference to its purpose. 

This is, of course, a very sketchy account of the boy- 
cott, but it indicates, in general, the several types of action 
upon which the courts have to pass. The first type is 
known as a primary boycott, the third, as a secondary 
boycott. The middle category is classified as primary by 


Sgthose who defend it and as secondary by those who regard 


t as illegitimate and contend that it should be enjoined. 
The weight of authority condemns the activities included 
in category three. There are, however, strong decisions 
to the contrary. The middle category constitutes highly 
debatable ground. Here again fhe question is one of com- 
munity of interest. 

It needs no argument to demonstrate that the legal 
remedy of a judgment for damages is inadequate redress 
from an illegal boycott; a business might be ruined be- 
fore such remedy could operate, and the damages could 
not be definitely ascertained. It follows that the prob- 
lem before the courts is whether the particular boycott 
is legally justifiable. The New York courts give a con- 
siderable measure of latitude in determining what consti- 
tutes a direct interest. The question is primarily not one 
of law but one of fact—to what extent are the wages, 
hours and working conditions of one group affected by 
those of other groups? A related question has to do with 
the social significance of the solidarity of labor, which is 
amatter of social psychology. The problems here raised 
cannot be solved in this limited monograph. However, it 
is beyond doubt that with the development of modern 
economic conditions, the labor standards and conditions 
of one group increasingly affect those of other groups, not 
only of the same trade and locality, but also of different 
trades and localities. 

A frequent modern illustration of the boycott is the 
refusal to work upon non-union material. The federal 
Supreme Court in the recent Bedford Cut Stone case” 
held a refusal by a union to work on stone partly pre- 
pared by non-union labor in another state and shipped in 

terstate commerce to be an illegal interference with 

ch commerce and subject to injunction. Such refusal 
Was the only action taken to interfere with the business of 


0 Caiford Cut Stone Co. v. Journeymen Stone Cutters’ Assn., 274 U. S. 
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the employer who was fighting the same union elsewhere. 
Neither violence nor picketing was employed. While of 
the nine justices only Justices Brandeis and Holmes dis- 
sented, Justices Sanford and Stone concurred upon the 
“controlling authority” of the Duplex Printing Press 
case.” Mr. Justice Stone personally thought that the mere 
refusal to work on non-union material was not an unrea- 
sonable restraint of interstate commerce and was there- 
fore legal under the “rule of reason” established by the 
Standard Oil and American Tobacco decisions, but he felt 
bound by the Duplex Printing case. 

Mr. Justice Brandeis, however, in the Bedford Cut 
Stone case, thought that there was a marked “difference 
between the simple refraining from work practiced here 
and the conduct held unreasonable” in the Duplex case. 
“The conduct there condemned was not, as here, the coop- 
eration for self-protection only of men in a single craft.” 
It included the boycott “of the businesses of all who 
should participate in the marketing, installation, or exhi- 
bition” of Duplex presses. He argued that under the con- 
struction of the majority in the case at bar, Congress by 
the anti-trust acts had created “an instrument for impos- 
ing restraints upon labor which reminds one of involuntary 
servitude.” The boycott, he held, “was the only means 
of self-protection against the combination of militant and 
powerful employers.” 

Labor leaders called the Bedford case a “slave decision.” 
On the other hand, the League for Industrial Rights re- 
garded it as a “landmark of judicial history” and declared 
in its official organ that the ruling established “was the 
result of 17 years of patient and unceasing effort on its 
part.” 22 

“Unfair List” and “Blacklist” 

An injunction against the publication of an “unfair 
list” (declaring employers unfair to labor) is strenuously 
objected to by labor; for one reason, because it is re- 
garded as an abridgment of free speech and a free press. 
In the Bucks Stove and Range Case™ the injunction 
against the unfair list was upheld on the ground that the 
“protective and restraining powers extend to every device 
whereby property is irreparably damaged or commerce 
is illegally restrained,” that the injunction raised no ques- 
tion as to an “abridgment of free speech,” but involved 
“the power of a court of equity to enjoin the defendants 
from continuing a boycott” and that “to hold that the 
restraint of trade under the Sherman Anti-Trust Act, 
or on general principles of law, could be enjoined, but 
that the means through which the restraining was accom- 
plished could not be enjoined would be to render the law 
impotent.” 

With reference to a “blacklist” (listing employes as 
undesirable) the latest textbook on labor law thus sum- 
marizes the situation: “Employers may combine to cir- 
culate among themselves lists of names of strikers and 
other persons whose employment would, for any cause, 
be undesirable, so long as such combinations are entered 
into and used for promoting the legitimate business pur- 
poses of those concerned, and are not so sweeping in 
their operation as to be contrary to the public interest.” ™ 
However, “it may be taken as settled that one whose legal 


™ Duplex Co. v. Deering, 254 U. S. (1921), 443 (1921). In this case an 
injunction was granted which enjoined even persuading others not to work 
for an employer who was a purchaser of Duplex presses. 


2 Law and Labor, May, 1927. 
23 Gompers v. Bucks Stove and Range Co., 221 U. S. 418 (1911). 
™* Oakes, Organised Labor and Industrial Conflicts, sec. 480, 
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rights are infringed by blacklisting may enjoin its con- 
tinuance.” * 

Theoretically the same principle applies to a blacklist 
as to an unfair list. Nevertheless, there is a practical dif- 
ference in that the blacklist is by its very nature secret in 
its operation and difficult to prove. The suggestion has 
been made that the only way of securing equality before 
“a is to consider both the unfair list and the blacklist 


The Sympathetic Strike 


A sympathetic strike—a strike not to redress any griev- 
ance of the strikers but solely to induce the employer to 
use his influence to have another employer yield to the 
demands of the latter’s workmen—is in general held illegal 
on the theory that any benefit to the sympathetic strikers 
is too indirect and their community of interest too slight 
to make their action valid. An employer, the courts hold, 
should not be obstructed in his business because of a con- 
troversy to which he is not a party. He is in the nature 
of an “innocent bystander.” The issue is, of course, 
whether the group which strikes in “sympathy” with an- 
other, making the latter’s quarrel its own, has a legitimate 
interest. 


Refusal to Work with Non-Union Men 


Similar to the refusal to work upon non-union mate- 
rial is the refusal to work in the same building with non- 
union members of other crafts. Federal Judge Thacher, 
sitting in the District Court for the Southern District of 

_ New York, recently had before him this question.” He 

' stated: “How far the members of a craft may go in their 
organized capacity in refusing to work in the same build- 
ing with non-union members of other crafts is a question 
not so simple of solution. It depends upon the extent to 
which those who cooperate have in point of fact a com- 
mon interest and are justified in what they do by honest 
motives to advance self-interest as opposed to malicious 
intent to injure the business and good will of another. 
. . . Each party seems to be contending for an absolute 
rule, the plaintiff, that under no circumstances can the 
defendants be justified in what they did by considerations 
of self-interest; and the defendants, that under no cir- 
cumstances can their acts be declared illegal. But the 
conflicting rights involved are not absolute and result 
will depend upon considerations of motive and justifica- 
tion.” “The mere refusal,” Judge Thacher said, “to work 
upon premises where non-union men are employed is cer- 
tainly not illegal per se. Nor can it be said that sufficient 
facts are disclosed to warrant conclusion that the refusal 
to work was without justification under New York law 
upon valid grounds of self-interest.” 


The above quotation cannot be taken as indicative of 
the prevailing judicial attitude, but is included because it 
is significant of a modern approach. 


Strikes Generally 


It is absolutely clear in modern law that a strike for 
higher wages, shorter hours or better working conditions 
will not be enjoined. It is only when a strike is adjudged 
to be for an unauthorized purpose or to” involve the use 
of illegal means that courts will enjoin strike activity. 


25 Oakes, sec. 484. 


% Aeolian Co. v. Fischer, 27 Fed. (2nd.) 560 (1928), affirmed by Circuit 
Court of Appeals for 2nd Circuit, 29 Fed. (2nd.) 679 (1928). 
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Violence and Intimidation 


Practically every injunction prohibits violence and in. [of the 
timidation. Representatives of labor sometimes state that | picket 


they do not object to an injunction against such tactics, { ferent 


This, however, is not the whole story. Sometimes courts 1. I 
are misinformed as to the facts, and an injunction may J case f 
issue against violence or intimidation when it is not ac J ing is 
tually threatened. If the public is led by the granting of § enjoin 
the injunction to think that violence has been threatened, 21 
sympathy may be alienated from labor. Then, too, an 9 yill,”- 
injunction tends to break down the morale of the strikers, } and, it 
It makes them feel that the court is exercising its influ. 3. I 
ence against them. The injunction has a deterring effect + 
union 

not only upon the precise activity enjoined but also at heen ( 
times upon legitimate union activity. Workmen and labor J pine 
leaders naturally hesitate to do any act, no matter how focus 
defensible, which could be construed as a violation of a 
court order. 

In a paper read before a joint meeting of the American vrcab 
Association for Labor Legislation and the Association of aren 
American Law Schools, December 29, 1929, Edwin E. breacl 
Witte, director of the Wisconsin Legislative Reference J jiiua 
Bureau, who is one of the most thorough students of the have | 
subject in America, seriously questions whether the in- 5 
junction is a useful instrument against violence in a labor iin 
dispute. “No great strike,” he says, “ever occurs in ke 
which there are not hundreds of arrests on criminal J P*! 
charges ; seldom are there any large number of contempt 6. | 
proceedings. An exception is the strike at Kenosha, Wis- } there 
consin . . . which has been in progress for mor plc 
than a year against the Allen-A Company. In this 
there have been fifty-odd citations for contempt; but even J} the c 
this number is small as compared with the over eight J Use ¢ 
hundred arrests on criminal charges. According to Law J the a 
and Labor (November, 1926), there was, during the first Th 
fifteen weeks of the ladies’ garment workers’ strike in § ganiz 
New York City in 1926, a weekly average of five hundred J witho 
arrests of pickets, all of them on criminal charges. An § tive i 
injunction prohibiting mass picketing was issued early in § struit 
this strike, but there was not a single citation for con- 
tempt.” 

Picketing 

Picketing, in its simplest form, involves walking up § of p 
and down before the place of employment, giving notice J In g 
that a strike is in progress and persuading workmen of § icity 
prospective workmen or prospective customers not to 9 injur 
maintain relations with the employer. The view has been J placa 
expressed that peaceful picketing is by its very nature an J tess, 
expression of intimidation.” But the present tendency 18 J not ¢ 
to discourage violence in strikes, and it is today a fact J cular 
recognized by students of industrial relations that picket- J that 
ing does not necessarily involve violence. It commonly ]  ferer 
involves a measure of intimidation, but this is not neces- TI 
sarily the case. It is a question of fact to be determined | gong 
in each instance. The great majority of the cases hold J If jg 
that picketing is not of itself illegal. guar; 

The rule seems to be, however, that if the person ac: | ful ¢ 
costed indicates an unwillingness to give his attention to 
the picket, the persuasion must cease. In other words, 4 
picket may not prolong an encounter with another against 


his will. It is manifestly a rule of reason. 
But, as with the other aspects of the law relating td 


* Chief Justice Taft in American Foundries v. Tri-City Council, 257, U.S. 
184, (1921). However, in this case the Chief Justice used the term ton 
ing” in an unusual sense and the net effect of his decision was that 
ful picketing” is lawful, not the reverse. 


10W 
fa 


can 
of 


g td 


labor disputes, there can easily be an over-simplification 
of the problem of picketing. There are several classes of 
picketing, which should be treated separately because dif- 
ferent legal rules may apply.” 

1. Picketing aimed at prospective employes——Here the 
case for picketing is strongest. No contract or understand- 
ing is involved. In general, such picketing will not be 
enjoined. 

2. Picketing aimed at workers whose employment is “at 
will”,—Here, too, no contractual relationship is involved 
and, in general, picketing is permitted by the courts. 

3. Picketing aimed at employes who have signed an anti- 
union “contract.”—The principles involved have already 
been considered at length. The crux of the matter is the 
fairness of the “contract,” and the question is now the 
focus of much debate. 

4, Picketing aimed at employes who could not quit work 
without breaking a work contract.—The rule generally ap- 
plicable is that picketing will be enjoined. But there is 
nothing distinctive about such a case, for incitement to 
breach of contract is illegal when practiced by one indi- 
vidual. However, the equity and fairness of the contract 
have been made a governing consideration. 

5, Picketing aimed at an employer’s customers.—The 
tules applicable are practically the same as in the case of 
picketing directed at employes or prospective employes. 

6. Picketing when no strike is in progress —Where 
there is no actual dispute between the workmen and the 

ployer, picketing will ordinarily be enjoined. The Court 
Sof Appeals of New York has, however, recently held to 
the contrary that a labor union may strike and picket or 
use either means.” This is a considerable step beyond 
the action taken by any other court.” 

The ground for the prevailing rule is that the labor or- 
ganizer is intermeddling with the relations between others 
without any justification or excuse. Labor unions are ac- 
tive in New York and the judges use great latitude in con- 
struing “community of interest.” 

Union Publicity 

In addition to picketing, labor unions use other forms 
of publicity—circulars, hand bills, banners and the like. 
In general the courts will not interfere with such pub- 
lcity, If, however, the statements are untrue or libelous, 
injunctions will ordinarily issue, as, for example, where a 
placard untruthfully states that there is a strike in prog- 
tess, There is, to be sure, a general rule that a court will 
not enjoin a libel. But libelous statements made in cir- 

ts, banners, etc., are often enjoined on the ground 
they constitute not merely a libel but also an inter- 
ference with business. 

The matter of publicity is directly connected with the 
constitutional guarantees of free speech and a free press. 

tis generally held by the courts that these constitutional 


guarantees will not preclude an injunction against untruth- 
| ful or libelous statements in labor disputes. 


Closed Shop 


» A strike called to enforce a closed union shop involving 
fi Many cases the discharge of non-union workmen pre- 


® Persuasion will here be considered as a part of the activity of picketing. 
aasanetanee Bakery and Restaurant Co., Inc. v. Rifkin, 245 N. Y. 260 


” The New York decisions have been particularly favorable to labor unions, 
‘pecially when compared with those of Massachusetts and federal courts. 
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sents an issue upon which the courts are sharply divided. 
New York, Illinois, California, Minnesota, and a number 
of other states hold a strike to enforce a closed shop 
legal. Massachusetts, Pennsylvania, New Jersey, and other 
states take the contrary view." The development in some 
of the states, as in New York, has been exceedingly in- 
teresting. Because organization is of such vital concern 
to workmen a strike for a union shop has been recognized 
as valid by several courts, including the New York Court 
of Appeals. 


On the other hand, there are circumstances under which 
a strike for a closed shop is held to work individual injus- 
tice. Suppose, for example, a person is fitted by training 
and experience for only one class of work and the work- 
men of this class are highly organized so that it is impos- 
sible for a non-union man to obtain employment. If the 
workman is denied membership arbitrarily, and at every 
place where he solicits work the employer is informed 
that the union members will quit if he is employed, it may 
be practically impossible for him to earn a living. Liberty 
to work would be to him merely a formal phrase and not 
a reality. The earlier decisions in New York seem to have 
as a background the purpose to prevent shutting individ- 
uals out of work. Again, suppose that the individual in 
question is not arbitrarily denied membership, but refuses 
to join a union for reasons satisfactory to him and is un- 
able to earn a living at his chosen work. On behalf of 
the unions it is asserted that there is in substance a state 
of war between the employers and the employes and that 
a person who refuses to join the army should suffer the 
consequences ; also, that the non-union man receives bene- 
fits in the form of hours, wages and working conditions 
as a result of the union’s activity which he has not par- 
ticipated in earning. All of these contentions are in line 
with present economic realities. Against them is urged the 


_ principle of individual freedom and the right to work. 


[7] 


In such a situation the courts are largely influenced by 
the consideration of motive. When a particular court sat- 
isfies itself that the motive back of the strike is to prevent 
an individual workman, or a number of workmen, from 
obtaining any employment in their particular calling it 
enjoins the strike. When, however, the motive is found 
to be primarily to advance the interests of the union and 
not to injure either the employer or the non-union work- 
man, the practice of many courts is to refuse an injunc- 
tion. 


Prohibition of a Strike 


Some courts state in general terms that a strike may be 
called for any reason or even without a reason. In gen- 
eral, however, courts will not go so far as this and in 
many cases they have decided whether the particular pur- 
pose of the strike in question was legal or illegal. In con- 
sidering labor injunction decisions, especially in this con- 
nection, the date and the jurisdiction should be carefully 
noted. A decision some twenty years ago might not be 
followed as a precedent by any court today. 


The strongest case against the legality of a strike would 
arise in the case of one called for a political purpose. These 
are most infrequent but not unknown. The Louisiana 
Supreme Court” held illegal a strike growing out of the 
insistence by a labor union that the person designated by 
it should be given a public office. 


ne cra and Andrews, Principles of Labor Legislation, 1926 ed., pp. 


32 Schneider v. Local Union No. 60, 116 La. 270, 40 So. 700 (1905). 
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Somewhat similar is the question of a strike of public 
employes. For example, would a court have been author- 
ized"to enjoin the members of the Boston police force in 
the now famous police strike in that city? This question 
of public employes is not important from an industrial 
point of view because such strikes are not frequent. But 
it is of much importance in the development of legal doc- 
trine. 

Moreover, there are strikes of employes of private cor- 
porations, engaged in quasi-public functions, such as trans- 
portation. Whether or not a strike of railroad employes 
is legal depends to some extent on the nature of the strike. 
On the other hand, a railroad has a practically unlimited 
right to discharge its employes.” If there is no contract 
governing wages and the employes are unable to agree 
with the railroad as to wage scales and they consequently 
strike, and their strike is held illegal, then the railroad, 
subject to government regulation, can set any wages, how- 
ever low, and the employes are without a remedy. To go 
this length would be inconsistent with liberal court prac- 
tice but the question remains an open one and is potentially 
a source of serious conflict. 


Union Recognition 


As to the legality of a strike for union recognition the 
courts differ sharply. The point at issue is whether or 
not the interest of the workers is sufficiently direct to 
warrant a strike. Labor feels that the legally recognized 
right to strike for higher wages, shorter hours, or better 
working conditions is of little value without the right to 
strike for union recognition because a strong organiza- 
tion is in general necessary for a successful strike. The 
strike for union recognition is often one to provide the 
means to carry on a successful strike for a purpose which 
is legally recognized. Labor argues that the right to strike 
for the ultimate end includes the right to strike for the 
means. 


The Injunction and Involuntary Servitude 


The federal Constitution guarantees against involun- 
tary servitude. The civil courts have definitely established 
that they cannot compel a person to work.” With the 
principle undisputed that no one can be compelled to 
work, how is it that strikes are enjoined? The legal an- 
swer is that the individual workman is not ordered to 
work. Such workman may work or not at his own dis- 
cretion. The order that is issued by the court is directed 
to the strike leaders. It may enjoin them from issuing a 
strike order or it may require them to rescind a strike 
order or to issue an order directing the men to return to 
work. As to this last order there is considerable doubt. 
Labor objects to the other forms of order also on the 
ground that there is a violation of the spirit if not of the 
letter of the constitutional guaranty. The courts support 
their mandates enjoining the issuance of a strike order 
or the rescinding of the order by asserting that the con- 
stitutional guaraity is individual in nature and that the 
union organization limits the individual workmen in the 


% Adair v. United States, 208 U. S. 161. (1908). 


% There are exceptional cases in which a court hag indirectly compelled 
the rendition of personal services but this is only when these services are 
of a unique character such as those of an actor of unusual ability. Even 
in this case the result is reached indirectly by enjoining the person from 
rendering similar services to other persons during the period of his contract. 
The court does not issue a mandate compelling him to work. What it does 
is to enjoin him from working for another. The compulsion to work is 
from economic necessity (or the urge for self-expression) rather than from 
the direct order of the court, 


[8] 


exercise of their own judgment as to working or not 
working. These courts assert that they are not compelling 
anyone to work but merely preventing an effective agreg. 
ment or conspiracy not to work. The injunction is in sub. 
stance against the agreement between the members of the 
union rather than a mandate to work. In other words, 
what is enjoined is not the quitting of work but the con- 
cert or agreement between the workers. 


It should be noted that in spite of labor’s hostility to the 
use of injunctions in disputes between employers and 
employes, unions have on several occasions secured in- 
junctions against employers. Furthermore, courts “have 
denied the central accusation that the injunction is the 
exclusive weapon of one side of the industrial contro- 
versy.”* Several cases in point are: Schlesinger v. Quinto 
(201 N. Y., App. Div. 487) in which the court said 
“the law does not have one rule for the employer and 
another for the employe” ; Goldman v. Cohen (222 N. Y, 
App. Div. 631) in which the breaking of a closed shop 
agreement was enjoined ; Ribner v. Rosco Butter and Egg 
Co., Inc. (New York Law Journal, December 21, 1929) 
in which the court stated it was “praiseworthy” for a 
union to seek redress from the breach of an agreement 
by resort to a court of equity; and Texas and New Or- 
leans Railway v. Brotherhood of Railway and Steamship 
Clerks (33 Fed. [2nd.] 13, June 10, 1929) in which the 
court forbade interference with the employes’ right under 
the Railway Labor Act to select their own representatives, 
(The United States Supreme Court has decided to re 
view this case.) Labor unions have also secured man 
injunctions against rival unions in jurisdictional disputes. 


III. D&EvELopMENT oF JUDICIAL THEORY AND PRACTICE 


Labor unions as such have never been declared illegal 
by statute” in the United States. This is in contrast to 
English history. But some of the early court decisions” 
followed English precedents and declared that a combina- 
tion of workers to raise their wages was an illegal con- 
spiracy. However, the doctrine was challenged by other 
courts and in 1842 the Supreme Court of Massachusetts 
for the first time definitely recognized trade unions as 
legal and laudable organizations, so long as they do not 
resort to threats, violence or other illegal means to gain 
their ends.” 

The precedent set by this decision has been largely fol- 
lowed since. It should be noted, however, that this merely 
legalizes the organizations. If the purpose of their activ- 
ities is illegal or if illegal means are employed they are 
liable under the common law doctrine of conspiracy. 


The first outstanding case in which an injunction was 
applied to a labor dispute by the United States Supreme 
Court was the Debs Case in 1895.° The Sherman Anti- 
Trust Act passed in 1890 amounted to the enactment in 
a statutory form of the common law doctrine relating to 
conspiracy in restraint of trade. Previous to the strike led 
by Eugene V. Debs against the Pullman Company in 1894 
the lower federal courts had disagreed as to whether the 


%> Frankfurter and Green, The Labor Injunction, p. 108. ’ 

% Except that under a New York law passed in 1829, which made 
illegal any combination injurious to trade, the unions were for a time prac 
tically outlawed by the courts. : 

8 Philadelphia Cordwainers (Commonwealth v, Grinder) (1806) in Com 
mons and Gilmore, Documentary History of American Industrial Sone? 
Re p. 59; People v. Trequier et al. I. Wheeler's Crim. Cases, 142 (N. ¥ 


38 Commonwealth v. Hunt, 4 Metc. 111 (Mass. 1842). 
3° Sherry v. Perkins, 147 Mass. 212 (1888). 
In re Debs, Petitioner, 158 U. S. 564 (1895). 
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man Act applied to labor unions. The language of 
E Act does not limit its prohibitions to employers.” Fur- 
more, section 4 of the Act authorizes the Attorney- 
meral “to institute proceedings in equity to prevent and 
rain” violations of the Act. 

Although the federal government sent troops to keep 
ier and protect the mails, the Attorney-General sought 
{obtained an injunction which Debs and other leaders 


he Hed. It was evidently their arrest on the charge of 
nd feng in contempt of court that broke the strike. The 
in- opreme Court upheld the injunction on the ground that 


ve Menational government had a property right in the mails, 
he fptich alone would have been sufficient to justify recourse 
ro- Macourt of equity. But the court stated that even if the 


wernment had no pecuniary interest in the controversy, 
spowers could have been exercised in the interest of 
meral welfare, by virtue of the constitutional grant to 
of power over interstate commerce. 


This decision placed the use of injunctions in labor dis- 
ites by federal courts upon a firmer legal basis. Fol- 
ping the Debs case the injunction was resorted to with 


"4 Brreasing frequency. But the Supreme Court in that 

ent fx did not pass upon the applicability of the Sherman 

to labor unions. 

iP Inthe Danbury Hatters Case,* however, the Supreme 
outt held that the act included labor unions and deciding 

det Be the union had engaged in a conspiracy to boycott the 

€. Bnyloyer’s product subjected it to treble damages in ac- 

F “Brance with the terms of the Act. 

“ me the Bucks Stove and Range case“ the American 


rderation of Labor was ordered by injunction to cease 
iblishing the name of the company on its “We do not 
ntronize’” list. The federation regarded this as an in- 


gal ion of its right to free speech and a free press but 
to peitjunction of the lower court was upheld on the ground 
as" ft the “protective and restraining power extends to 
na- WY device whereby property is irreparably damaged or 
on- pumerce is illegally restrained.” 
her Ptofessor Francis B. Sayre of the Harvard University 
etts [HV School said, in a paper read before a joint meeting 
American Association for Labor Legislation and 
not fF Association of American Law Schools in Dec., 1929: 
ain [P*tctuse of its vague and elastic limits the crime of con- 
racy has in the past often been seized upon by reac- 
fol- |™y courts as a convenient means whereby to reach 
rely Pu! convictions of groups or combinations whose ac- 
tiy- [us were felt to be oppressive but could not be brought 
a thin the precise limits of definite crimes. ... So loosely 
M vaguely has the crime been defined that the way has 
m1 opened for judges to convict defendants acting in 
was bination who concededly have violated and contem- 
emé * violating no pre-established law but whose activity 
ptr ds the innate prejudices of the individual judge. In 
tM Philadelphia Cordwainers Case“ the court held it a 
a minal conspiracy for employes in combination to refuse 
204 work except for higher wages; when employes later 
| he isnt to invoke the same doctrine against their employers, 
the Pubining to depress wages, they were told that ‘a com- 
‘ation to resist oppression not merely supposed but real, 
made 


Section 1 teads: “Every contract, combination in the form of trust or 
mf conspiracy, in restraint of trade or commerce among the sev- 
§, Or with foreign nations, is hereby declared to be illegal. 


) we v. Lawlor, 208 U. S. 274 (1908). This case did not involve an 


tn? Dut an action at law, for damages. 
acd v. Bucks Stove and Range Co., 221 U. S. 418 (1911). 


mons and Gilmore, op. cit., Vol. 3,°pp. 59-248; Sayre, Collection of 
Labor Law, p, 99, 
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would be perfectly innocent; for where the act to be done 
and the means of accomplishing it are lawful, and the 
object to be attained is meritorious, combination is not 
conspiracy’; and the court refused to convict the em- 
ployers unless they could be proved ‘to have been actuated 
by an improper motive’.” In the same way, in the later 
New Jersey case of State v. Donaldson,” where the de- 
fendant employes were indicted for conspiracy because 
they had notified their employer that they would cease 
working for him unless he discharged certain non-union 
employes, the court, although it could find criminality 
neither in the ends pursued nor in the means utilized, 
nevertheless convicted the defendants, and declared: ‘It 
may safely be said, nevertheless, that a combination will 
be an indictable conspiracy . . . where the confederacy, 
having no lawful aim, tends simply to the oppression of 


999 47 


individuals’. 


As the result of the application of the doctrine of con- 
spiracy to labor unions they sought to introduce clauses 
in the Clayton Act in 1914 which would free them from 
prosecution under the Sherman law and limit the courts 
in the use of the injunction. The underlying fear of the 
unions was that a broad construction of the Sherman law 
might jeopardize even the existence of labor organiza- 
tions and that attacks could be made upon their funds 
which would cut off a large part of their economic power. 
The unions appear to have been unduly alarmed over the 
probability of their being dissolved as illegal conspiracies, 
but Congress, in section 6 of the Clayton Act, took ac- 
count of their fears and definitely declared that “nothing 
contained in the anti-trust laws shall be construed to for- 
bid the existence and operation of labor . . . organizations,” 
to forbid individual members “from lawfully carrying out 
the legitimate objects thereof” nor to hold them to be “il- 
legal combinations or conspiracies in restraint of trade.” 
(Italics ours.) Section 6 also declares that “the labor of 
a human being is not a commodity or article of com- 
merce.” This section was regarded by President Gompers 
as an “industrial Magna Charta” but he failed to appre- 
ciate what was involved in the words “lawfully” and 
“legitimate.” Their inclusion left with the courts power 
in the last analysis to say what activities were lawful. 


Section 20 of the Clayton Act, which President Gompers 
styled “Labor’s Bill of Rights,” provides: “No restraining 
order or injunction shall be granted by any court of the 
United States, or a judge or the judges thereof, in any 
case between an employer and employes, or between em- 
ployers and employes, or between employes, or between 
persons employed and persons seeking employment, in- 
volving, or growing out of a dispute concerning terms or 
conditions of employment, unless necessary to prevent 
irreparable injury to property, or to property right, of 
the party making the application, for which injury there 
is no adequate remedy at law. .. .” 


The second paragraph of section 20 declares: “and no 
such“ restraining order or injunction shall prohibit any 
person or persons, whether singly or in concert, from 


4 Commonwealth v. Carlisle Brightly 36 (Pa.) (1821). It is interesting 
be this case was decided in the same state as the Philadelphia Cordwainers’ 

‘ase, 

422 N. J. L. 151 (1867). 


The court concludes by saying: “In my opinion this indictment suf- 
ficiently shows that the force of the confederates was brought to bear upon 
their employer for the purpose of oppression and mischief, and that this 
amounts to a conspiracy.” 


*8The word “such” has been held to limit paragraph 2 to the class of 
injunctions described in paragraph 1, that is, injunctions involving dis- 
putes between employers and employes, etc., “concerning terms and condi- 
tions of employment,” an exceedingly important limitation. 
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terminating any relation of employment, or from ceasing 
to perform any work or labor, or from recommending, 
advising, or persuading others by peaceful means so to 
do; or from attending at any place where any such per- 
son or persons may lawfully be, for the purpose of peace- 
fully obtaining or communicating information, or from 
peacefully persuading any person to work or to abstain 
from working; or from ceasing to patronize or to employ 
any party to such dispute, or from recommending, advis- 
ing, or persuading others by peaceful and lawful means 
so to do; or from paying or giving to, or withholding 
from, any person engaged in such dispute, any strike 
benefits or other moneys or things of value; or from 
peacefully assembling in a lawful manner, and for lawful 
purposes; or from doing any act or thing which might 
lawfully be done in the absence of such dispute by any 
party thereto; nor shall any of the acts specified in this 
paragraph be considered or held to be violations of any 
law of the United States.” This section is manifestly 
not a grant of general immunity from equity jurisdiction 
for several of its provisions are qualified by the terms 
“lawful” and “lawfully,” which Congress inserted defi- 
nitely with the expectation that the courts would decide 
what activities are lawful.” And even lawful acts when 
done in furtherance of illegal activities will be enjoined. 


This whole matter seems to have been misapprehended 
by the labor unions. In reality no court had held that 
human labor was a commodity and for that reason sub- 
ject to the anti-trust law. 

Before and after the Clayton Act was passed organized 
labor sought the enactment of “anti-injunction” laws by 
state legislatures and succeeded in twelve states.” But 
the Massachusetts law has been declared unconstitutional 
by the Supreme Court of that state" and the Arizona law 
met with the same fate at the hands of the United States 
Supreme Court.” Labor is now seeking legislation to put 
still further limitations on the issuance of labor injunc- 
tions. The proposed legislation is summarized in the Ap- 
pendix. 


IV. PROCEDURE IN GRANTING INJUNCTIONS 


The above account has dealt with the substantive law 
governing injunctions. Labor also asserts definite griev- 
ances against equity procedure, especially as it is in con- 
trast with that at law. In order to understand equitable 
procedure we must bear in mind the origin and develop- 
ment of equity which has been briefly summarized above. 
Some of the steps in equity proceedings are traceable to 
this origin and development solely and are not inherent 
in the injunctive process.” 


The practice in a suit for labor injunctions is as follows: 
An employer has a dispute with his employes. For pur- 
pose of illustration, let us suppose that a strike has oc- 
curred. The employer contends that the means used by 
the strikers are unlawful. He retains an attorney who 
drafts a form of injunctive order. The attorney knows 
that no relief will be granted which is not asked for and 
knows that there is a likelihood that some of the relief 


Mason, Organized Labor and the Law, pp. 180, 191. 


% Arizona (1913), Illinois (1925), Iowa (1913), Kansas (1913), Massachu- 
setts (1914), Minnesota (1917), New Jersey (1925), North Dakota (1919), 
Oregon (1913), Utah (1917), Washington (1919), Wisconsin (1919). See 
Commons and Andrews, Principles of Labor Legislation (1926 ed.), p. 105. 


51 Bogni v. Perotti, 224 Mass. 152 (1916). 
STruax v. Corrigan, 257 U. S. 312 (1921). 


88 For a classic description of equitable procedure and practice see Jarn- 
dyce v. Jarndyce in Dickens’ Bleak House. 


asked for will be denied. The judge may sign the inj 
tion as presented or he may strike out or modify go 
of its terms. The attorney, with this in mind, will x 
for extensive and drastic relief with the idea that evs 
if some of the provisions are struck out enough will rg 
main to serve his purposes. He also obtains affidayi 
supporting the application. In addition, either he or ¢ 
employer will sign a petition. Many of the stateme 
in the affidavits and the petition are made not from person 
knowledge but upon “information and belief.” Armd 
with these papers the attorney seeks a judge.“ The ator 
neys for the employers become familiar with the attitudg 
of the various judges and will, ordinarily, select that jud 
who is deemed most favorable to such a petition. The 
lection of the judge depends upon the practice in t 
particular jurisdiction and in the particular locality, Song 
times, there is no discretion in the matter. Often, hoy 
ever, application may be made to one of a considerah 
number of judicial officers. The amount of study whid 
is given to the papers depends upon the individual judg 
Some judges will be more careful to avoid an unw. 
ranted injunction than others. The time at a judge's di 
posal is often a factor in the case. If an order is grantej 
its form will, to a greater or less degree, be that presents 
by the petitioner. 


Injunctive orders are of three general classes: (1) 
temporary restraining order which ordinarily issues wit 
out notice to the defendant, effective while an applicatio 
for a temporary injunction is pending; (2) a tempor 
or preliminary injunction issued generally with, but soy 
times without, notice and provisional hearing effe 
until the full trial on the merits; (3) a permanent o; 
final injunction after such full hearing. 


In any particular case a court may issue only one it 
junctive order, which may be of any of the three class 
or it may issue three successively or any two. If twos 
three are granted they will be issued in the order in whit 
they are listed above. 


Because the temporary restraining order is grante 
without notice courts will as a rule hear and deci 
promptly an application for a temporary injunction, whe 
the defendants are active in protecting their rights. (1 
the absence of statute or court rule, the date of hearing 
in the discretion of the court. The general rule is th 
after the granting of a non-permanent injunctive ordi 
the initiative with respect to hearings must be taken | 
the defendants.) Under the older practice even at 
final hearing the trial was by affidavits. Under the neve 
and modern practice at the full hearing witnesses @ 
often personally called and cross-examined as in a th 
at law. Even at present, the preliminary hearing is gt 
erally by affidavits. 


A jury trial had absolutely no place under the ole 
injunctive procedure. But in some instances now qué 
tions of fact are referred to a jury. 


The only remedy left when the lower court granls 
final injunction is by appeal (unless, of course, the co 
granting the injunction modifies or dismisses it), the 
incident to which is proverbial in American courts. 


A brief consideration will now be given to some of Uf 
above matters of procedure. The selection of a judge 


“The practice of applying for an injunction is commonly such that! 
strike teallers’ hands will be tied for the longest permissible time withos 
hearing For example, it is not unusual for an application for an bot 
tive order to be made on Friday afternoon with knowledge that v ‘ay 
for relief against the order cannot be applied for on Saturday or 5um 
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> be discussed later in connection with contempt proceed- 
sng ings. A restraining order or temporary injunction al- 
ill a! though granted in advance of a full hearing, and even 
t eve] though wrongfully issued, is absolutely binding upon the 
rll rg ies enjoined, if the court had jurisdiction to issue it. 
ida It can be disobeyed only at their peril. It makes no dif- 
or tt © ference how unjust the order may be felt to be; it makes 
mei no difference that obedience will lead to the loss of a 
rsoul! strike; contempt proceedings may be brought if the in- 


Arm@ junction is disobeyed. 

atta The binding effect of a temporary injunctive order ren- 
titudg’ ders acute labor’s irritation at the granting of orders 
Jug = without notice. It is a fundamental rule both of natural 
he justice and of law that a person shall not have his rights 
in ti adjudged without having been heard. In the case of an 
Som injunction granted without notice and hearing it is com- 
, how plained that this element of justice is lacking unless the 
erat prohibition merely retains the matter in statu quo. To 
whi maintain the status quo is a fundamental purpose of a 
bes restraining order or temporary injunction. An illustration 


will make this clear. An injunction restraining for a short 
period of time the cutting down of a tree on land the title 
of which is in dispute accomplishes this purpose. No par- 
ticular harm is done, presumably, because for a few days 
the tree cannot be destroyed. A temporary prohibition 
(1)@ without notice and hearing in such case cannot be seri- 
s wit ously objected to. On the other hand, the requirement for 
iicatio’ © notice and hearing might work injustice since the tree 
iporam™’ may possibly be cut down before an opportunity to present 
| SY the case of the opponent is afforded. But the case is quite 
fet@™ different with a strike. The position of the parties to a 
ent of — strike cannot be held in statu quo. Each day and each hour 
change the conditions of the parties to an industrial dis- 
one ing «pute: an injunction, instead of preserving the status quo, 
class ‘manifestly causes a serious interference with it. Indeed, 
twoug that is sometimes its purpose. 


1 wit Without a legislative declaration the matter must rest 
in the discretion of the court. The granting of injunctive 
orders without notice and opportunity for hearing pre- 
sents a serious problem. It is most difficult for the legis- 
lature to lay down an arbitrary rule which works justice 
in every case. 


arin The matter of delay in hearing and deciding an appli- 
cation for a temporary or a final injunction may be serious 
i a particular case. Consider in this connection the above 
discussion of the binding effect of a temporary injunctive 


di 
ranteq 


order. 
se 2 The use of affidavits in deciding whether the various 
a th ses of injunctive order shall be issued has recently 
is gem been sharply criticized. In The Labor Injunction by Pro- 
fessor Felix Frankfurter and Nathan Greene (Macmillan 
oll 1930), the authors have gathered most valuable data in 
¥ qu $ connection and have quoted to great effect strong 
statements by judges who have been convinced of the 
non-reliability of affidavits. 
rrants 
re col The presenting to a judge of a form of injunctive 
ne deg «= OTder_by the attorney for the plaintiff is not necessarily 
" harmful but in many cases it does involve a danger. The 
of Judge is more or less likely to issue the injunction in the 
4 I phraseology of the draft presented. (Some judges 
ag Isist upon drafting their own injunctive orders.) This 
nh that leads to the discussion of the form of injunctions gen- 
-withoti erally. The book by Frankfurter and Greene shows very 
soi clearly the gross injustice resulting from detailed and 
uni 


involved injunctions. Several instances are given in which 
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the courts have gone even beyond the law in making cer- 
tain prohibitions; as, for example, where no one but an 
English speaking citizen was permitted to picket. Injunc- 
tion orders are full of such terms as “in any way.” Gen- 
eral terms of this sort make the prohibitions extensive 
and take no account of exceptional circumstances. For ex- 
ample, an injunction may prohibit interference in any way 
with the plaintiff’s business or interference in any way 
with those who are working or desire to work for him. 
There must be many minor ways of justifiable interfer- 
ence. Experienced attorneys have considerable difficulty 
in understanding and interpreting labor injunctions. 


To select at random typical injunction phraseology, con- 
sider the first paragraph of the temporary restraining 
order by Judge Wilkerson in the railway shopmen’s strike. 
It enjoins: “(a) In any manner interfering with, hinder- 
ing, or obstructing said railway companies or any of them, 
their agents, servants, or employes in the operation of 
their respective railroads and systems of transportation 
or the performance of their public duties and obligations 
in the transportation of passengers and property in in- 
terstate commerce and the carriage of mail, and from 
in any manner interfering with, hindering, or obstructing 
the agents, servants, and employes of said railway com- 
panies or any of them engaged in the inspection, repair, 
operation, and use of trains, locomotives, cars, and other 
equipment of said railway companies or any of them,” 
and from preventing or attempting to prevent any person 
or persons from freely entering into or continuing in the 
employment of said railway companies or any of them 
for the inspection and repairing of locomotives and cars, 
or otherwise; .. .” 


Paragraph (a) is followed by eight more similar in 
style and by two additional paragraphs directed specifically 
to named labor union officers. 


Contempt 


Most serious are labor’s objections to the contempt 
proceedings, which constitute the method of enforcing 
injunctions. The basis of these objections is evident when 
a comparison is made between criminal proceedings and 
contempt proceedings. In criminal proceedings, especially 
for graver offenses, the prevailing practice requires indict- 
ment by grand jury. This is followed by a jury trial with 
an unprejudiced presiding judge. The defendant cannot 
be compelled to become a witness against himself. He 
must be confronted with the witnesses against him, with 
the privilege of cross-examination. He is presumed inno- 
cent and must be proved guilty beyond a reasonable doubt. 
The punishment is subject to statutory limitations. In 
most cases bail is permitted and the executive may par- 
don. Appeals are granted liberally. 


In contempt proceedings, on the other hand, no indict- 
ment is necessary. Instead of a jury trial with an unpreju- 
diced presiding judge, the person deciding the guilt is 
the judge who granted the injunction, and in some cases 
the judge selected from several by the attorney obtaining 
the injunction. The question is raised whether the judge 
whose order is alleged to have been disobeyed can be en- 
tirely unprejudiced. Most of the courts will not compel 
the defendant in criminal contempt to act as witness 
against himself although some courts rule to the con- 


58 This material is taken from Frankfurter and Greene, The Labor In- 
junction. 
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trary. In a civil contempt proceeding, the defendant can 
ordinarily be compelled to testify.” 

The charge of violating an injunction is often heard 
on affidavits merely, without the opportunity of confront- 
ing or cross-examining witnesses. Innocence is presumed 
as in criminal cases. Some courts hold that guilt must be 
proved beyond a reasonable doubt, while others are satis- 
fied with a mere preponderance of evidence. In most juris- 
dictions the punishment is in the discretion of the court 
without statutory limitation. The right to bail seems more 
limited than in criminal proceedings, some decisions hold- 
ing that bail pending appeal is in the discretion of the 
judge who has held the defendant guilty. Furthermore, the 
courts are divided as to whether the executive may par- 
don in contempt cases. And some question exists whether 
the right to appeal is not more limited than in criminal 
proceedings. 

It is also well established that in theory at least the 
same act can be punished by both criminal and by con- 
tempt proceedings. 

The above comparison shows that if a criminal act is 
enjoined, punishment may be secured more quickly and 
with fewer safeguards to the defendant than by means 
of a criminal prosecution. It has been charged that this 
is the reason why many injunctions are sought and se- 


cured. 


On the other hand, it is contended that the fact that 
the act to be enjoined is criminal is merely incidental ; that 
the single act is both an offense against the state and a 
violation of a property right of the plaintiff; and that the 
remedy for violation of the criminal code is a criminal 
proceeding while that for violation of a private right is 
an action at law or a suit in equity. It is a general rule 
that a person injured by a criminal act may maintain a 
civil action, as, for example, where a drunken driver in- 
jures an individual. If the remedy at law in a civil action 
is inadequate for the injury in a particular case it would 
seem that remedy by injunction could be secured. 

Either line of reasoning alone seems satisfactory; the 
difficulty is that they lead to contrary conclusions. It is 
clear that a party should not be permitted to avail himself 
of the equitable remedy merely as an easier way to secure 
punishment of a criminal act. It is also clear that the 
mere fact that the act in question is a criminal act should 
not preclude the obtaining of an adequate remedy for a 
civil wrong. The proper conclusion may be that it must 
rest in the discretion of the court in the particular case 
to determine whether it is equitable to grant an injunc- 
tion. An act which is not threatened will not be enjoined, 
according to legal theory. The court in each case should 
determine whether the action of the public officers by ar- 
rest or otherwise is such as to remove the threat and thus 
lead to the denial of the injunction. 

A proposed remedy is to make the trial for contempt 
subject to the same safeguards as a criminal prosecution. 
It has also been suggested that a judge other than the one 
who issued the injunction should try the case. 


The limited experiment with jury trials in the federal 


% This raises the question as to what is civil and what is criminal con- 
tempt, “At best the line of demarkation between contempts civil and con- 
tempts criminal in character is difficult to state with accuracy, and in close 
cases rests in shadow.” Root v. MacDonald, 157 N. E. (Mass. 1927) 684, 
688. The general test is “whether the punishment is punitive, in vindication 
of the court’s authority, or whether it is remedial by way of coercive im- 
prisonment, or a compensatory fine age to the complainant.” Gompers 
v. Buck Stove and Range Co., 221 U. S. 418, 501. ere it partakes of 
the nature of both civil and criminal contempt, the procedure is that of 
criminal contempt. 
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courts under the Clayton Act has thus far provoked no 
strenuous adverse criticism. Jury trials would at least re- 
move some of the tension engendered by labor injunctions, 


The punishment for contempt of those who are not 
parties to the proceeding partakes to some extent of judi- 
cial legislation, for in a certain sense the court is estab- 
lishing a rule of conduct for those who have not had their 
day in court. A person who, with knowledge, disobeys a 


court order is guilty of contempt even though he has not 


had an opportunity to contest its validity. On the other 
hand, the rule applies to all injunctions, labor and other- 
wise, and has a certain justification; it is not conducive 
to good order to permit anyone deliberately to disobey 
court orders. Thus it is evident that there is much in con- 
nection with contempt proceedings which points to the 
need for reconsideration. 


V. THE Opposinc BRIEFS 


A. THE LABOR ARGUMENT 


By GREEN 
President of the American Federation of Labor 


The struggle of wage earners to secure enactment of legislation 
to regulate the use of injunctions in cases of labor disputes, is a 
part of the age-old struggle for human freedom. Freedom is a 
relative idea—it changes as social, political and economic condi- 
tions change. New standards of freedom must be steadily evolved 
and precedents displaced to make way for practices to cover new 
situations and needs. 

What constitutes freedom for workers in industry in 1930 is 
a vastly different thing from ideals of freedom of 1830, while 
another revolution had taken place between 1730 and 1830. The 
relationship between employer and employe in hand craft industry 
was personal, As between man and man they could talk over 
terms of work, reach an agreement, or the journeyman could find 
work elsewhere. Gradually the distance between owner and 
worker became greater and relationships became impersonal, 
Management has become the representative of owners on the job. 
Ownership is passing into the hands of many persons. 


Wage earners also have multiplied greatly. It is necessary for 
them also to act collectively if they would manage effectively the 
business of promoting their own best interests. Good manage 
ment for workers as well as for owners implies choice. If wage 
earners are to have any choice at all about terms and conditions 
of work, they must develop representative machinery. They must 
have collectively the rights they formerly had as individuals: to 
bargain collectively conditions of work, the right collectively to 
refuse to work and the right to carry on the legitimate activities 
of the union in order to make their strike effective. 


In seeking the right to strike, trade unions are not advocating 
strikes nor minimizing consequences of strikes. We prefer to 
settle our problems by considering the facts and reaching such 
conclusions as they indicate. But when employers are arbitrary 
and unreasonable, we hold that the right of wage earners to strike 
should be recognized industrially and legally. 


Workers are actually partners in industry. Others supply the 
capital to erect buildings and buy machinery and new materials; 
management works ott the technical problems, and then adver- 
tises for workers to start the machinery and make the products 
for which the factory was built. All work together to make en- 
gines, or cotton, or whatever it may be, until some dispute arises 
as to working conditions or pay. If no settlement is reached and 
the workers leave the job or are locked out, the workers suddenly 
find they are no longer treated as partners. Employers, disregard- 
ing any feeling workers may have for their jobs, try to get per- 
sons to take their places. From such time on the struggle becomes 
more violent. Not infrequently the company asks the court for 
an order enjoining workers from activities that might interfere 
with the operation of the mill. 
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When a struggle is on which concerns the workers’ jobs, and 
Mgovernmental agency intervenes on behalf of the employers, it is 
ivitable that workers should feel the action was partisan. The 
warts in issuing injunctions ignore rights which have been guar- 
uiteed workers and deny them the right of free speech, free 

x33, freedom of assemblage, the right to quit work, to pay union 
henefits, etc. Many courts exceed their authority in granting ex 
parte preliminary writs, but the fact is such injunctions serve the 
purpose of those who seek them long before they are altered by 
higher courts. Time is an element in labor disputes, second only 
tomorale. The ex parte labor injunction strikes at both. 

In seeking relief from injunctions in labor disputes, labor is 
wt looking for exemption from law. We recognize that human 
freedom involves setting up legal standards and regulations. So- 
ety must impose self-restraints in order to protect itself from 
iense and anarchy. In order to get new ideals of freedom writ- 
to into law the group concerned must urge its needs. Unless 
wder-privileged groups can appeal to the established govern- 
mental agencies for relief we have no resort except to force. 

Asa result of the injunctions that have been issued by many 
courts the legal status of labor is confused and uncertain, One 
court commands labor not to do things which labor believes it 
hasa legal and moral right to do and which other courts may have 
decided legal. When courts aid employers against labor by issuing 
injunctions that higher courts refuse to sustain (often long after 
the strike has been lost through the effect of the preliminary 
wit) labor feels that the judiciary is no longer an impartial trib- 
wal giving even handed justice. It proclaims its grievances with 
dep resentment and an intense feeling of injustice. 

The labor section of the Clayton Anti-trust Act were enacted 
inan effort to correct labor’s wrongs. But the courts interpreted 
it provisions in the light of older traditions of justice and nulli- 

4 their purpose. Labor again seeks redress for its grievances 
“G-ginst misuse of the injunction. 

Nor is labor alone in recognizing this injunction problem. 
Facile use of the injunction writ is building up a mass of prece- 
dents which constitute a mass of judge-made law in opposition 
to statutory law. Thus we have regulation by judicial opinion 
replacing governmental regulation through representative agencies. 

labor believes that the Constitution confers on Congress full 
uthority and power to create federal courts, inferior federal 
courts, and to define their jurisdiction. There is ample proof of 
wed for Congress to act. 


Some years ago former Senator George Wharton Pepper of 
Pennsylvania, made an industrial review to account for labor’s 
feeling of bitterness toward the courts. He said of that survey: 
‘In the Senate one quickly becomes aware of the existence 
throughout the country of a sentiment on this subject which, if 
mchecked, may easily develop into a revolutionary sentiment. I 
accordingly addressed a letter to every United States district at- 
tomey asking him to secure from the clerk’s office in his district a 
‘py of all such injunction orders made by the United States court 
m his district during the last few years. Courteous attention to 
ty request has supplied me with a most interesting mass of ma- 
terial. The study of these orders discloses an evolution mildly com- 
fable with the growth of the corporate mortgage. The injunc- 
ton orders have become more and more comprehensive and far 
reaching in their provisions until they culminate in the shopmen’s 
junction order already referred to. 
Every thoughtful lawyer who has not already done so should 
tad that order and meditate upon its significance. In so doing he 
wld have in mind that during the shopmen’s strike in 1922 
nearly every one of the 261 Class 1 railroads and a number of 
‘line railroads applied for injunctions in the various federal 
~ No applications were denied. In all nearly 300 were 


Naturally enough, during the past two decades there have been 

.* protests from the ranks of labor. To the striker it seems 

* tyranny to find such vast power exercised not by a jury of 

Wesneighbors but by a single official who is not elected but ap- 

Winted, and that for life, and whose commission comes from a 
and little understood source.” 
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Chief Justice Taft once made the following statement: 

“The usefulness of the injunction in the coal strike should not 
mislead reactionary employers into the belief that it is a panacea 
for labor troubles. It has worked well in this case because public 
opinion has sanctioned its use by the courts at the instance of the 
government in defense of the lives of the whole people. But it 
was only justified by the great emergency, and was only made 
necessary by the incredible sense of irresponsible power of the 
strike leaders. Labor troubles are not to be permanently solved 
in any such way. Government of the relations between capital 
and labor by injunction is a solecism. It is an absurdity. Injunc- 
tions in labor troubles are merely the emergency brakes for rare 
use and in case of sudden danger. Frequent application of them 
would shake to pieces the whole machine. They should be availed 
of only when the soviet policy of a selfish aggregation of men 
pushes society against the wall into a desperate situation.” 

In dissenting from a decision of the United States Supreme 
Court, Mr. Justice Brandeis wrote: 

“Members of the Journeymen Stone Cutters’ Association could 
not work anywhere on stone which has been cut at the quarries 
by ‘men working in opposition’ to it, without aiding and abetting 
the enemy. Observance by each member of the provision of their 
constitution which forbids such action was essential to his own 
self-protection. It was demanded of each by loyalty to the or- 
ganization and to his fellows. If, on the undisputed facts of this 
case, refusal to work can be enjoined, Congress created by the 
Sherman Law and the Clayton Act an instrument for imposing 
restraints upon labor which reminds of involuntary servitude. 
The Sherman Law was held in United States v. United States 
Steel Corporation, 251 U.S. 417, to permit capitalists to combine 
in a single corporation 50 per cent of the steel industry of the 
United States dominating the trade through its vast resources. 
The Sherman Law was held in United States v. United Shoe Ma- 
chinery Company, 247, U.S. 32, to permit capitalists to combine 
in another corporation practically the whole shoe machinery in- 
dustry of the country, necessarily giving it a position of domi- 
nance over shoe manufacturing in America. It would, indeed, be 
strange if Congress had by the same Act willed to deny mem- 
bers of a small craft of working men the right to cooperate in 
simply refraining from work, when that course was the only 
means of self-protection against a combination of militant and 
powerful employers. I cannot believe that Congress did so.” 

Earlier, in the dissenting opinion of Mr. Justice Brandeis, in 
which Mr. Justice Holmes concurred, it is stated: 

“The manner in which these individual stonecutters exercised 
their asserted right to perform their union duty by refusing to 
finish stone ‘cut by men working in opposition to’ the association 
was confessedly legal. They were innocent alike of trespass and 
of breach of contract. They did not picket. They refrained from 
violence, intimidation, fraud and threats. They refrained from 
obstructing otherwise either the plaintiffs or their customers in 
attempts to secure other help. They did not plan a boycott against 
any of the plaintiffs or against builders who used the plaintiffs’ 
product. On the contrary, they expressed entire willingness to 
cut and finish anywhere any stone quarried by any of the plain- 
tiffs, except such stone as had been partially ‘cut by men working 
in opposition to’ the association. A large part of the plaintiffs’ 
product consisting of blocks, slabs and sawed work was not af- 
fected by the order of the union officials. The individual stone- 
cutter was thus clearly innocent of wrongdoing, unless it was il- 
legal for him to agree with his fellow craftsmen to refrain from 
working on the ‘scab-cut’ stone because it was an article of inter- 
state commerce. 

“The manner in which the journeymen’s union acted was also 
clearly legal. The combination complained of is the cooperation 
of persons wholly of the same craft, united in a national union, 
solely for self-protection. No outsider—be he a quarrier, dealer, 
builder or laborer—was a party to the combination. No purpose 
was to be subserved except to promote the trade interests of mem- 
bers of the journeymen’s association. There was no attempt by 
the unions to boycott the plaintiffs. There was no attempt to seek 
the aid of members of any other craft, by a sympathetic strike or 
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otherwise. The contest was not a class struggle. It was a struggle 
between particular employers and their employes. But the contro- 
versy out of which it arose, related, not to specific grievances, but 
to fundamental matters of union policy of general application 
throughout the country. 

“The national association had the duty to determine so far as 
its members were concerned, what that policy should be. It 
deemed the maintenance of that policy a matter of vital interest 
to each member of the union. The duty rested upon it to enforce 
its policy by all legitimate means. The association, its locals and 
officers were clearly innocent of wrong doing, unless Congress 
has declared that for union officials to urge members to refrain 
from working on stone ‘cut by men working in opposition’ to it 
is necessarily illegal if thereby the interstate trade of another is 
restrained.” 


The mass of legal precedents growing out of the injunction 
process rests primarily on personal opinion. As in early England, 
chancellors of equity could say “I forbid,” so now do equity 
judges. The result is a mass of orders following conflicting prin- 
ciples, reflecting the personal philosophy of the various judges. 
With regard to trade unions but two attitudes are possible: 
Either the trade union is a social institution which directly pro- 
motes the welfare of a group or it is not. If the judge’s experi- 
ence inclines him to the first point of view he has one conception 
of the use of injunctions in labor disputes. If his experience in- 
clines him to think the rnion something to be restrained, he is 
quick to issue injunctions restricting union activities. Compara- 
tively few judges have first hand knowledge of the union and the 
problems of labor, and law schools are only just beginning to 
grasp the fact that law is concerned with human relations. One 
of the most fundamental approaches to relief from injunction 
abuses is to see to it that law students understand the human 
and economic problems underlying legal decisions. 


However, trade unionists think it necessary to get more im- 
mediate relief. The labor provisions of the Clayton Act proved 
ineffectual when in the Bedford Stonecttters case, stonecutters 
doing no violence and threatening no violence, declared their in- 
tention not to set stone cut by this company, and the Supreme 
Court upheld a court order forbidding them to follow their de- 
clared policy. 


It is most difficult to get equity courts to recognize rights and 
facts that are accepted by statutory law and by social practice. 
Workers have a legal and a moral right to strike and yet Federal 
Judge Anderson ordered the United Mine Workers of America 
to call off a strike. Workers have a right to quit work and yet in 
plain terms stonecutters were ordered against their will and in 
spite of their protest to work on Bedford stone. 


The union is recognized as a legal institution and society has 
recognized its legitimate activity as constructive and humane, and 
yet courts have denied the union the right to maintain tent colo- 
nies that strikers might have shelter, the right to pay union benefits 
that they might have food, the right to print and publish a list 
of firms fair to labor, the right to provide appeal bonds to aid 
in litigation against the eviction of miners from their homes. 


Equity courts have ordered workers not to sing songs, not to 
erect bill boards or display signs in furtherance of a strike; they 
have prescribed method and manner of picketing, have restricted 
the number of persons on picket lines, and even forbidden any but 
English speaking persons from picketing. The officers and mem- 
bers of the Amalgamated Association of Street and Electric Rail- 
way Employes and the American Federation of Labor were re- 
strained by an injunction granted the Interborough Rapid Transit 
Company of New York, from organizing the employes of that 
company into trade unions. 

The American Federation of Labor undertook a study of the 
situation in order to develop a legislative plan. We found that 
lawyers did not agree on what would accomplish our purpose. 
We found that property is a changing concept and that the scope 
of equity had widened. After much deliberation and discussion 
we drafted a proposal that was submitted to the Toronto conven- 
tion. 
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Two very fundamental principles are involved in this injunctioff 
problem: the right of employers to do business and carry on their 
legitimate activities and the right of wage earners to organix 
into trade unions and conduct the legitimate business of unions 
The rights of the underprivileged group, the wage earners, hay 
been both ignored and violated by equity courts and procedure 
Because judges have not always understood what is involved ig 
economic situations they have often condemned legitimate ql. 
lective activity and have invoked the conspiracy doctrine to issy 
injunctions forbidding union activity. The declared purpose of 
such injunctions was to prevent irreparable damage to Property, 
but all too frequently they were in effect strikebreaking agencies 
and overstepped bounds of propriety and legality. There is 
competitive element in the relationship between employer and em. 
ploye. The employer seeks to keep wages as cheap as possible 
while employes seek to keep them as high as possible. Labor asks 
what right has the employer to equity protection against competi. 
tion with the business activities of the union, while competition 
between industries is regarded as one of our sacred institutions? 
Competition with other industries is more often injurious, 

The doctrine of restraint of trade is also used as a basis for 
injunctions in labor disputes and anti-trust laws have been in- 
voked. 

The American Federation of Labor committee recommended 
that labor proceed along two lines: (1) a legislative proposal to 
amend or repeal the Sherman, Clayton and other anti-trust meas 
ures and (2) a proposal to limit and prescribe procedure in in 
junctions dealing with labor disputes. This proposal recognizes 
the constitutional jurisdiction of equity. 

Section 1 enumerates limitations. 


Section 2 of the draft bill sets forth a declaration of public pot 
icy recognizing the necessity of according to wage earners fy 
freedom of trade union organization, association, and the pe 
formance of union functions. 

Section 3 is to nullify yellow dog contracts. 

Section 4 seeks to make the rights and functions of unions ef 
fective by protecting them against injunction. 

Section 5 protects unions against conspiracy doctrine. 

Section 6 limits liability for acts of unions or union repre 
sentatives, 

Section 7 limits injunctions to cases in which the court finds: 

(a) That unlawful acts have been committed and will be com 
tinued unless restrained; and (b) That substantial and irreparable 
injury to complainant’s property will follow; and (c) That com 
plainants have no adequate remedy at law; and (d) That th 
public officers charged with the duty to protect complainants 
property are unable or unwilling to furnish adequate protection. 

Section 8 prescribes jury trial. 

Section 9 contains definitions. 

Section 10 relates to constitutionality. 

Section 11 is a repealing clause. 

Labor’s new injunction proposal is a constructive measilt 
which seeks to prevent some of the injunction abuses by makimg 
specific the procedure which courts must follow and the rights off 
labor which they must recognize. This is a necessary first step 
toward establishing a clearer understanding in the conflict b 
tween the rights of those managing the business of productiot 
and the rights of workmen who wish to have representatives 
make work contracts for them. 
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B. THE EMPLOYERS’ ARGUMENT 


By WALTER GorpoN MERRITT 
Associate Counsel, League for Industrial Rights 


Criticism of the law in its relation to industrial disputes is 
by the American Federation of Labor. It is the proponent ¢ 
change while the employers defend the existing order. The view! 
of the federation find final expression in a proposed bill adopt 
by its last convention. Concerning this bill, approved by the # 
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orts to secure the enactment of the bill, said: “Every other ac- 
ivity should and must be subordinated to this undertaking.” 


This proposed bill of the federation, therefore, frames the is- 
ges to be discussed. It shows conclusively that the issue is not 
rimarily concerned with injunctions or other forms of remedy, 
tut with the substantive law—that is, with the question as to what 
should be lawful and what should be unlawful. The bill permits 
injunctions in certain cases, and in enumerating the class of acts 
yhich shall not be enjoined, it declares, in the same section, that 
none of said acts “shall be considered or held to be unlawful acts.” 
The real issue, therefore, is not a question of the remedy or 
whether certain acts shall be subject to injunction suits, or dam- 
ag suits, or criminal prosecution, but as to what classes of acts 
all be condemned as unlawful. The American Federationist, in 
its November, 1929, issue gives a résumé of its proposed Dill 


npeti-  vhich makes this issue doubly clear. We, therefore, feel justified 
tition | m proceeding with a discussion of this proposed bill as the text 
of this article. 


Before turning to the subject-matter of the bill, it is important 
to understand that the law as it is applied in trade disputes, is 
- fl predicated upon general principles of freedom in connection with 
the disposal of labor and the products of labor. These principles 
wenot new. The law as it is is the result of centuries of struggle 
toovercome restrictions upon trade imposed by kings and princes, 
jatliaments and corporations. One of the indictments brought by 
the thirteen colonies against George III was “for cutting off our 
trade with all parts of the world.” Discriminatory tariffs and im- 
positions laid by the several states upon commerce between the 
sates was one of the compelling reasons for the abandonment of 
the Articles of Confederation and the establishment of a more 
Yorous federal government to which was granted the protection 
interstate commerce. 


he right of all persons to labor and to engage in trade enjoys 
constitutional protection. Under the development of industry, 
however, large units and great financial aggregations became 
"Bpowerful enough to lay barriers across the avenues of commerce 
aid to do by one means or another those very things which the 
states themselves were forbidden to do. Freight rebates, price 
agreements, allocation of sales territory and other practices set 
w artificial barriers. ‘The moral judgment of the people de- 
.unded that the law clear away these barriers, and their demand 
fod expression in the Interstate Commerce Act, the Sherman 
Anti-Trust Act, the Clayton Act, the Federal Trade Commission 
Attand statutes amending and amplifying these guardians of the 
open road to opportunity. 


No other nation has legislation comparable with ours protecting 
industrial liberty. It is impossible to disassociate the progress of 
te American nation and the hope of advancement here which has 
tracted men from all corners of the earth from this great 
body of law. Under its protection our wage earners have been 
tatively prosperous as compared with the wage earners of other 
tations, The wage earner’s prosperity in terms of wages, hours 
and working conditions does not follow the line of trade unionism 
but it follows the line of business prosperity. Unionized trades 
aptiencing high earnings—building trades, printers; low earn- 
gs, coal miners, textile workers; non-union trades wage earners 
‘joying high earnings—automobile, steel; low earnings, food 
oducts, tobacco. 


The proposal of the American Federation of Labor disregards 
our constitutional polity and the statutes which we have enacted 
toenforce it. It seeks to set at naught the lessons of industrial 
tedom of enterprise and invites the American people to give it 
turestrained liberty to use certain coercive tactics—certain ac- 
ities which it has frequently described as “weapons”’—without 
wy and without regard to the purpose for which they are to 


Strikes 


The bill forbids the issuance of any injunction to restrain the 
tion and maintenance of strikes and, by declaring further 
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that no such act should be considered unlawful, it forbids the 
recovery of damages for any injury inflicted thereby. 

The strike is a coercive and destructive weapon. Its indis- 
criminate use cannot be justified. The law recognizes that if men 
may combine their dollars under the leadership of a corporation 
to purchase labor, the wage earners may combine under the lead- 
ership of a union to sell their labor. The right to strike for the 
direct and legitimate benefit of those who strike is fully recog- 
nized, but it is a matter of public record in many court cases 
and legislative investigations that the coercive and destructive 
weapon of the strike may be and has been used for unlawful and 
oppressive purposes as well as for legitimate purposes. Mr. Jus- 
tice Brandeis, in a unanimous decision of the United States Su- 
preme Court, says: 


“The right to carry on business—be it called liberty or prop- 
erty has value. To interfere with this right without just cause 
is unlawful. The fact that the injury was inflicted by a strike is 
sometimes a justification. But a strike may be illegal because of 
its purpose, however orderly the manner in which it is con- 
ducted.” 


There is no right to strike, therefore, when the purpose is un- 
lawful, such as the oppression of society as a whole or the injury 
of the individual. As an instrument of industrial warfare, the 
strike may be used as a means of accomplishing industrial injus- 
tice as well as industrial justice. Why should this power be free 
from legal restraint when used for improper purposes? All other 
social rights when used for the accomplishment of unlawful ends 
are subject to legal restraint. Mr. Justice Holmes has effectively 
stated: 

“No conduct has such an absolute privilege as to justify all pos- 
sible schemes of which it may be a part. The most innocent and 
constitutionally protected of acts or omissions may be made a 
step in a criminal plot, and if it is a step in a plot, neither its in- 
nocence nor the Constitution is sufficient to prevent the punish- 
ment of the plot by law.” 


This doctrine is so fundamental and of such great importance 
to society that no activity, and particularly such a destructive ac- 
tivity as a strike, should be singled out for special treatment in 
respect thereto. This bill, therefore, which proposes to give ab- 
solute right to the organization and maintenance of strikes for all 
purposes however oppressive or criminal, runs counter to one of 
the most fundamental concepts of our jurisprudence and is con- 
trary to the prevailing trend of the times which recognizes possi- 
bilities for great harm in the unfair exercise of combined eco- 
nomic power. 

A few illustrations will make this clear to any disinterested 
critic. Suppose the railway employes, desiring to assist the coal 
miners, should follow a practice not unknown in Great Britain, 
of threatening to strike against any railroad which carried non- 
union coal. Their ultimatum to the railroad is this: “Refuse 
to haul that coal or your transportation lines will be paralyzed.” 
If the railroad executives yield, they commit a crime, for it isa 
crime to refuse to carry commodities or individuals without dis- 
crimination. Should the law authorize combinations to coerce 
persons to violate the law? This is what organized labor asks for 
at the hands of the people’s representatives in Congress assembled. 

They ask Congress to say that it shall not be unlawful for dray- 
men in New York City, under the compulsion of union discipline, 
to combine to refuse to carry fish from the wharves to the market 
because the fish had been caught by non-union fishermen. 

They ask the right to use the combined power of the building 
trades to prevent the installation of heaters and dryers in New 
York City unless they are manufactured by union labor in New 
York City. 

They ask the law to legalize strikes called against contractors 
merely because the contractor does not maintain prices unlawfully 
fixed by a contractors’ association with whom the union has made 
a contract or because contractors are not members of such as- 
sociations. The American Federation of Labor thus asks leave to 
enter into mutually exclusive contracts with contractors’ associa- 
tions and then close the market place by coercive methods against 
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all outsiders and all prices not approved by the monopolistic com- 
bination. An effective instrument is thus forged to gouge the 
public. 

The building trades in New York City have become so powerful 
that they have forbidden elevator operators in the New York 
Central Building to lift a desk to the office of a tenant because the 
desk was delivered by a non-union man, and to lift a seamstress 
arriving with curtains for an office room because she was not a 
union member. 


In some instances, unions deny membership to married women 
or Negroes and then strike against their employment because they 
do not belong to a union. 


May printers strike to prevent the printing of views in which 
they do not concur? May they strike to prevent the employment 
of a man who leaves a union rather than contribute to a political 
party of which he disapproves? 


May men strike, as they often have done, in aid of a scheme to 
extort graft? 


May men strike in violation of a union agreement? 


May men strike to overthrow an arbitration award where arbi- 
tration has been voluntarily accepted by both parties under the 
Transportation Act? 


May men strike to persecute individual workmen? 


Organized labor is asking for the power to do just these 
things. They are asking not only that no injunction shall issue, 
but that such acts shall be declared to be lawful and proper. 
Sound social policy requires that the law be left as Mr. Justice 
Brandeis leaves it in his statement that some strikes are un- 
lawful. 

Strikes as a Boycott of Products 


Organized labor in its bill proposes to throw the cloak of abso- 
lute legalization about their activities in refusing to handle vari- 
ous products. On the theory of industrial freedom upon which 
our nation has grown and which has elevated the condition of the 
wage earner, the products of all persons are entitled to flow freely 
to the market place and the public is entitled to be unrestrained 
in the choice of all articles that may be offered. The products of 
the union and the non-union employer, and the products of an 
open shop, where union and non-union men work together, are 
all entitled to reach the market place free of obstruction from 
the arbitrary decision and coercive forces of private combina- 
tions. The production of steel and the production of automobiles 
and the wide distribution of these products have brought great 
wealth widely distributed to the people of the United States. 
There may be many people who sincerely and earnestly believe 
that these industries should be unionized. The fact is that the 
real earnings in the automobile industry and steel industry are 
high, and the real earnings in the unionized bituminous coal in- 
dustry and in the textile industry are low. Is it wise or just that 
the law should say that these non-union industries shall be with- 
out the protection of the law until they shall change the success- 
ful conduct of their affairs? That is the power for which organ- 
ized labor is asking. 

Organized labor in the building trades in New York City de- 
creed that no manufactured stone should be erected within twenty- 
five miles of New York City Hall which had not been made by 
union labor within that area. 

The Decorative Stone Company, employers of union labor in 
New Haven, Connecticut, bid for the manufactured stone work on 
the Roosevelt High School at Yonkers, $18,814.00. The lowest 
bid from a local union concern for the same job was $52,000. The 
firmness and courage of the architect finally led to the completion 
of the contract made by the Decorative Stone Company, and the 
taxpayers of Yonkers saved $33,000 which would otherwise have 
been extorted from them. Similarly, the Bid for the Decorative 
Stone Company on the Junior High School in New Rochelle was 
$33,000 under that of any other bidder. The stone was delivered 
but, through the coercive effort of the union to prevent its erec- 
tion, the completion of the building was delayed for more than 
two years to the cost of the taxpayers and the lack of school 
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facilities needed for their children. Finally an injunction our (i. 
the federal court, which could not have issued under this pro. 
posed bill, permitted the work to be completed. 


The electrical workers’ union is fighting improved device, 
Formerly the electrician installing electrical sockets in a building 
wired the sockets. It is less time-consuming and more advan. 
tageous to have the socket wired at the factory and the wiring 
cemented in the socket. Thus what is known as a pigtail socks 
is delivered wired to the job with two wires sticking out of th 
end, to be connected with other wires in the building. The unio 
announced that its members would not install the pigtail sockets 
unless they were permitted to cut each of the two wires whic 
extended from the socket and then splice them by soldering and 
winding them with tape. This performance of useless work, and 
impairment of the wiring, was simply for the purpose of making 
work without any economic benefit. 

Organized labor is lobbying at Washington to ask the peoples 
representatives to forbid their courts to interfere to prevent 
strikes which aim to deprive the public of many useful devices, 


All Boycotts to Be Legalized 


The bill containing organized labor’s demands aims to legaliz 
all boycotts, primary and secondary. When the boycott of th 
Danbury hats was inaugurated, the machinery of the America 
Federation of Labor for the conduct of such boycotts had been 
highly developed and that activity constituted one of the principal 
industries of the federation. There were 1500 boycotting agents 
throughout the United States pushing the boycotts of the feders 
tion. There were central labor unions in every important indus 
trial center, state federations in every state, and about 110 m 
tional unions. Through that machinery boycotts were inauguratel 
against every retailer who dealt with any wholesaler who bougy 
of any commission house which purchased from the Danbutq 
hatters. The unions announced that they had $100,000 to ruin the 
business of a single customer on the Pacific Coast. The com 
pany’s shipments in Danbury were spied upon and the unio 
agents were advised by wire of the name of the consignee. He 
was then called upon and threatened with a boycott unless kt 
refused the goods already in transit. By such organized oppret 
sion, a relatively small industry was brought to the verge of rut 
becatse the employer refused to discharge a few employes wii 
had been with him for years and were not members of the hat 
ters’ union. 


Whatever may be said of the virtue of a boycott as an instr 
ment of social correction, it should be borne in mind that this wa 
not a democratic boycott in which public opinion was exhortel 
not to buy a Danbury hat, but that it was a despotic boycott 1) 
coerce dealers not to place these hats within the reach of thd 
portion of the public which desired to purchase them. It 
prived the public of its freedom of choice and denied the funds 
mental principle that all business of this character should suru 
by virtue of commercial sufferage. The advocacy of this bil 
reads like an announcement of the American Federation of Labit 
of a desire and intention to revive this archaic activity of twetty 
five years ago. 


Intimidation 


The federation in its bill demands that Congress legalize ms 
picketing and intimidation, campaigns of libel and misleading 
statements. The only activities in support of a labor dispute whit 
the law may forbid if this bill is enacted involve physical violent 
and fraud. The union may march 500 or 5,000 men back and forth 
in front of the approach to a factory. They may direct them® 
yell, curse and spit at non-union workers. In a hundred eff 
ways they may make life miserable for men who desire to 
or who are opposed to their views as to the merits of the stl 
and the civil rights of the employer and workers involved aré 
go defenseless. 

A small theatre owner may have his theatre picketed, his ? 
trons yelled at, cursed, and his theatre persistently polluted wi 
stink bombs because he does not employ one, two or any nul 
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of union operators for whom he has no use and for whom 
he cannot afford to pay, and he is to be without civil rights in 
the matter. 


Different Law of Agency for Unions 


Nothing is more fundamental in the law of Anglo-Saxon juris- 
prudence than the law of agency. This law regards the act of the 
agent, when done within the scope of his authority as an agent, to 
be the act of the principal, just as if the principal had committed it 
himself. Thus, even if the agent does something which he has 
been cautioned not to do, or acts without the knowledge of the 
principal, the principal who gave him the authority to act is 
liable for any injury which results from the agent’s act. If this 
were not so, persons of means and power might take advantage 
of the acts of their agents while denying any liability for injuries 
committed by the agent. It seems more just to the law, after 
more than 500 years of discussion of this principle, that those in- 
jured by the act of an agent should have recourse to the full 
purse of the principal than that they should be suffered to rely 
upon the perhaps empty purse of the agent. The American Fed- 
eration of Labor asks that this rule of law be deleted in respect 
to trade unions, whether of employers or employes. In the case 
of trade unions, the members of the union are the principals and 
the union and its officers are the agents. By reason of the com- 
bined power of the members and the treasury of the union, often 
well over $1,000,000, the agents of trade unions exercise powers 
for good and ill far out of proportion to their own individual 
capacity for good or harm. 

But the bill proposes that the union and its members be not re- 
sponsible for the acts of their officers “except upon clear proof of 
actual participation in, or actual authorization of such acts after 
actual knowledge thereof.” If innocence is an excuse, this pro- 
posal is an invitation to members of trade unions not to inquire 
what their officers and agents are doing. At the same time it is 
an invitation to people of evil intent to struggle for trade union 
power that they may use this power in any way they deem most 
effective, knowing that there is no one who can be held responsible 
under the law for whatever injuries they may inflict. This bill is 
an invitation to omit all care and caution as to the character and 
conduct of officers. If ignorance is to become a shield, members 
will shun meetings, secrecy will surround all union affairs, ac- 
countings will be avoided, graft, unfair politics and dishonesty 
will be the fruits of a law which makes it possible for officers and 
agents secretly to use the funds and resources of a union for un- 
lawful purposes without involving the organization or its mem- 
bers in liability. The fact that trade unions demand this ex- 
emption and that employers’ associations, which would share it, 
vigorously oppose it, is significant. 


The Nullification of Agreements 


Labor proposes the legal nullification of all agreements be- 
tween an employer and an employe in which it is provided that 
duting the term of the employment the employe is not and shall 
not become a member of a trade union. The law as it stands will 
Protect and enforce a closed shop union agreement or a closed 
Non-union shop agreement. Both of these types of agreements 
May or may not be coercive. Organized labor is asking that a 
tlosed non-union shop agreement shall in any event be a nullity 
whilst the law shall give it special exemption to exercise economic 
coercion to force upon employers and employes closed shop union 
agreements. 

Organization is not a duty. No wage earner is under legal or 
moral obligation to join a particular trade union or any trade 
Mion, and indeed many trade unions limit their members, and 
Workers willing to join cannot force their way in. The right to 

4. %tganize is inseparable from the right to remain unorganized, and 
must be apparent that in an industrial society in which many 
ousands of workers who have been members of trade unions 
ve dropped their membership, and in which there is great in- 
dence on the part of the wage earners, that there are many 

Wage earners who do not wish to organize. This bill would deny 
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them protection in their contractural relations with their employ- 
ers whilst exposing them to almost unlimited economic pressure 
from organized labor. The right to organize or remain unorgan- 
ized should go unhindered from any quarter, but this is not a 
bill for such a purpose. 


Special Privileges in Judicial Procedure 


Having limited injunctions irf labor disputes to prevent fraud 
and violence, labor’s bill then proceeds to hamper their issuance, 
even against such acts. The bill provides that even violence and 
fraud shall not be enjoined on behalf of a complainant “who has 
failed to comply with any obligation imposed by law which is in- 
volved in the labor dispute in question or has failed to make 
every reasonable effort to settle such dispute.” 


It is a sound moral idea that men should not engage in war, 
industrial or military, until they have exhausted the resources of 
diplomacy. For that reason, neither labor unions nor employers 
should engage in industrial warfare with loss and damage flowing 
therefrom until, like reasonable men, they have sought to solve the 
difficulty by reason rather than by force. That idea might well be 
written into a new code of industrial relations. Its application is 
to the aggressor, not the aggrieved; to the offender, not the de- 
fender. It should be applied to both sides, in which event it would 
make illegal all strikes, boycotting, and picketing engaged in by 
organized labor, as well as lockouts promoted by employers, where 
the parties had not first endeavored, by reasonable effort, to settle 
the dispute. But this provision of the bill of the American Fed- 
eration of Labor is of a different character. It places no obliga- 
tion on labor unions to try diplomacy or reason before they open 
war. It requires no negotiation or discussion or notice as a pre- 
liminary to violence, fraud or other aggression. It merely ham- 
pers protection and self defense. It states that no person shall 
be permitted to enjoin violence and fraud on the part of labor 
unions without making an effort to settle. The unions, without 
notice, may call their strikes, declare their national boycott, or- 
ganize their picket lines, arm their men with clubs, stink bombs 
and dynamite and then, while the battle is raging, require the em- 
ployer to make every reasonable effort at settlement before he 
invokes the protection of the equity courts. There is nothing in 
the bill which more clearly shows its partisanship. The aggressor 
engages in violence without notice or hearing, and then insists 
that he shall not be restrained by court decree until an effort to 
settle has been made. Since when have we so glorified violence in 
times of peace that the attorney general or a private citizen should 
not seek from the courts that protection and remedy which the 
perpetrators of such lawlessness most fear and respect? 


The same argument, with less effect, applies where the bill 
forbids injunctions against fraud or violence in all cases where the 
complainant ‘has failed to comply with some legal obligation in- 
volved in the labor dispute. Failure to comply with a legal obli- 
gation may be unwitting. But, be that as it may, to encourage 
violence as a means of enforcing legal obligations is a clear re- 
sort to lynch law. 


Other clauses of the bill provide that no injunction shall issue 
in a labor dispute until after the court has heard testimony of 
witnesses in open court with opportunity for cross-examination; 
that no ex parte order shall be effective for more than five days, 
regardless of the business of the court and the necessities of the 
particular situation; that no injunction shall issue without proof 
“that the public officers charged with the duty to protect com- 
plainant’s property are unable or unwilling to furnish adequate 
protection”; that findings of fact shall be made and filed by the 
court prior to the issuance of an injunction; that appeals in labor 
injunction cases shall have precedence over all other types of 
litigation; that one charged with violation of a labor injunction 
shall be entitled to a jury trial. 


The space limits of this paper do not admit of the discussion 
of these points of procedure. The procedure now obtaining in 
labor cases is identical with that obtaining in other cases where 
injunctive relief is applicable, and this procedure has been de- 
veloped after centuries of practice. 
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What organized labor asks is that an exception be made in cases 
applying to it and that it enjoy special privilege. The bill does 
not uudertake to reform injunctive procedure, probably for the 
reason that the evidence of abuse in the existing procedure is not 
forthcoming. The bill merely asks that in labor cases, special 
rules are to be followed which would be of particular advantage 
to the defendants in the cases, who are jenerally the aggressors 
in the dispute. 

The ethical and business progress of soc‘ety has ever developed 
with the growth of responsibility to society and to fellow-men, 
and with the protection of the freedom of the individual from 
unreasonable restraint, either by government or by private com- 
binations. The possibility of equal opportunity for progress lies 
only in freedom to use the reasonable methods available in time of 
peace rather than the arbitrary forces necessary in time of war. 
Under our Constitution and statutes, we have achieved a measure 
of industrial peace and cooperation in industrial activity and a 
diffusion of wealth which have commanded study by industrialists 
and philosophers of other nations. Organized labor is asking that 
our favorable course be changed, that our laws be reversed, and 
that it be given a special exemption to lead a life of aggression in 
what is now a peaceful industrial state. Militancy and class war- 
fare is the keynote of its program. Its proposed bill reads like a 
letter of marque and reprisal to one group of citizens to wage 
warfare upon another group of citizens. 


VI. CoNncLusIons 


This report is the result of a careful inquiry in which 
a number of legal experts have participated. Its purpose 
has been to examine the facts and analyze the issues in- 
volved. While full consensus is not possible, the follow- 
ing judgments have crystallized out of the process of 
study and conference. 


A. Questions of Substantive Law 


(1) That collective action on the part of labor to se- 
cure union recognition by employers should not be en- 
joined. 

(2) That courts should not enjoin interference by 
unions between employers and workers who have been 
required to sign anti-union promises as a condition of 
employment. 

(3) That, with reference to the union’s “unfair” list 
and the employers’ “blacklist,” the greatest good of the 
community may be served by closing the doors of equity 
relief to both sides. 

(4) That picketing, when unaccompanied by act of 
violence or intimidation, should not be enjoined. Un- 
doubtedly, there is picketing which may be regarded as 
peaceful and legitimate. 

(5) That the precedents be reexamined concerning the 
use of social pressure through what is commonly called 
a “boycott” to influence the standards of employers. Even 
a “secondary boycott” may be found to have social as 
well as anti-social uses. 

(6) That courts should give much weight in hearing 
applications for injunctions in labor disputes to the well 
established maxim that “he who comes into equity must 
come with clean hands.” A provocative policy on the part 
of an employer goes far toward invalidating any claim 
for equitable relief. Obviously, the moral obligation im- 
plicit in this doctrine is equally binding upon labor. 


B. Questions of Procedure 


(1) That an application for injunction should be sup- 
ported by witnesses who might be questioned by counsel 


or court, rather than merely by affidavits, as is now fre- 
quently the case. It is a matter of common knowledge 
that affidavits obtained under conditions of social unrest 
are extremely unreliable. 

(2) That wherever possible, a hearing should be 
granted in advance of a restraining order or tempora: 
injunction, and that in any case a hearing should be held 
as soon as it is physically possible to effect an appearance 
of the parties and the witnesses in the case. 

(3) That more adequate methods of making the in- 
junction known to those whom it concerns should be pro- 
vided and required by the court. 

(4) That the archaic and involved language commonly 
used in injunctions should be dispensed with ; that injunc- 
tions should be written for laymen and not for lawyers; 
and that the judge should be in position to trust his own 
competence in determining the content of a court order. 

(5) That the court in every case where an injunction 
is granted should make a formal finding of facts. 

(6) That in contempt proceedings growing out of al- 
leged violation of a labor injunction the defendants should 
have the right of trial by jury. : 

(7) That the judge who presides at a trial for con- 
tempt in an injunction case should not be the same judge 
whose order is alleged to have been violated. a 

(8) That the punishment for contempt in labor injunc- 
tion cases be limited by statute. 

(9) That appeals be expedited in every reasonable way. 


APPENDIX 


Propesed Federal Legislation 


The following is a digest of the bill approved by the American 
Federation of Labor at its last annual convention, a modified form 
of the bill which, in May, 1928, the Sub-committee of the Senate 
Judiciary Committee substituted for the original Shipstead bill. 
It applies only to the federal courts, leaving unaffected remedies 
in the state courts. 


The bill provides that it shall be recognized as a matter of 
public policy that, under prevailing economic conditions, with 
employers organized into corporations and associations, “unof- 
ganized workers are commonly helpless to exercise actual liberty 
of contract” and thereby obtain acceptable terms of employment. 
Therefore, it is necessary to negotiate terms of emp!oyment and 
to be free from interference or coercion of employers and 
of their agents in such matters “or in other concerted activities 
for the purpose of collective bargaining or other mutual aid or 
protection.” Every promise contrary to such public policy shall 
be void. 


Promises against union membership shall be absolutely void and 
form no basis for any remedy either at law or in equity. 


No federal court shall issue an injunction “in cases involving 
or growing out of any labor dispute’* to prohibit any person oF 
persons from doing, whether singly or in concert, any of ee 
following acts: (a) striking “or refusing to perform any work ; 
(aa) “refusing to work upon, handle or use” any non-umion oF 


*The term “labor dispute” includes “any controversy arising out of be 
respective interests of employer and employe, regardless of whether of, s 
the disputants stand in the proximate relation of employer and employe. | ' 
specifically includes a dispute concerning “association or representation. 4 
extends to a dispute between a union and an employer, to which the latter 
employes are not partics. 

A case “involves or grows out of a labor dispute” if it involves = 
engaged as employer or employe in the “same industry, trade, craft or see 
pation” or employes of the same employer or members of the same or 
tion of empleyers or employes or “members of several” such ‘ organization 
engaged in the same general industry, project, undertaking or activity oF 
“members of an organization composed of representatives of several organ 
zations of employers or employes.” The dispute may be between labor tit 
employer or employers or between different labor interests or between 
ferent employing interests. 
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val union product or material; (aaa) “refusing to patronize or 
mploy any ... person whatsoever”; (b) becoming or remaining 
amember of a labor or employers’ organization; (c) paying to 
or withholding from “any person” any “strike or unemployment 
benefits or insurance or other moneys or things of value”; 
(d) aiding any party to a judicial action, who is involved in a 
labor dispute; (e) “giving publicity to the existence of, or the 
facts involved in, any labor dispute, whether by advertising, 
geaking, patrolling or by any other method not involving fraud 
or physical violence”; (f) “assembling to act or to organize to 
at in promotion of their interests in a labor dispute”; (g) “noti- 
fying persons of an intention to do any of the acts heretofore 
gecified”; (h) agreeing with others to do or not to do such acts; 
(i) causing or inducing, without fraud or physical violence, such 
acts. 

None of the acts described in the foregoing paragraph shall be 
“onsidered or held to be unlawful acts.” 


The doing of any such acts shall not authorize an injunction 
on the basis of “an unlawful combination or conspiracy.” 


No labor or employer’s organization or member or officer 
thereof participating in a labor dispute shall be held liable in 
ay federal court for the unlawful acts of members, officers or 
agents except upon “clear proof” of “actual participation” in, or 
“tual authorization” of, such acts or of ratification after “actual 
knowledge” thereof. 


Before federal courts may issue injunctions as distinct from 
temporary restraining orders, in labor disputes they must hear the 
testimony of witnesses in open court (with opportunity for cross- 
«amination and for introduction of opposing testimony) in 
support of the allegations of a complaint made under oath and 
nust find that (a) “unlawful acts have been committed and will be 
wtinued unless restrained”; (b) ‘substantial and irreparable 

jury to complainant’s property will follow’; (c) “the com- 
phinant has an adequate remedy at law”; and (d) “the pvblic 
oficers charged with the duty to protect complainant’s property 
are unable or unwilling to furnish adequate protection.” 


Personal notice must be given to all known persons against 
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whom relief is sought. However, a temporary restraining order 
may issue without notice if the complainant alleges that a sub- 
stantial and irreparable injury to his property will otherwise be 
unavoidable and the testimony under oath is sufficient, is sustained, 
to justify the court in issuing an injunction after hearing. 

— five days such a temporary restraining order shall become 
void. 


An undertaking must be filed on the issuance of a temporary 
restraining order or a temporary injunction sufficient to cover any 
expense or damage caused by its improvident or erroneous is- 
suance including the expense of contesting injunctive relief which 
is “subsequently denied.” 

Relief in equity shall be denied to one “who has failed to comply 
with any obligation imposed by law which is involved in the labor 
dispute in question or who has failed to make every reasonable 
effort to settle such dispute.” 


Any restraining order or injunction must be based upon findings 
of fact filed of record by the court prior to its issuance. Injunctive 
relief shall be limited to such specific facts as are expressly alleged 
in the petition and “expressly included” in the findings of fact. 
Such findings must be filed by the court prior to the issuance of a 
restraining order or injunction. 

Upon the issuance or denial of a temporary or permanent 
injunction any party may require the court to certify the entire 
record to the circuit court of appeals, which shall pass upon it 
“with the greatest possible expedition,” giving it “precedence 
over all other matters.” 


A person accused of contempt shall be entitled to a jury trial, 
except where the contempt is “committed in the presence of the 
court or so near thereto as to interfere with the administration 
of justice” or by an officer of the court. 


“Any restraining order or injunction heretofore issued or 
granted in contravention of the provisions of this act is hereby 
declared to be null and void and of no effect.” 


Partial invalidity of the act shall not affect the validity of the 
remainder. 


Additional copies of this issue may be secured 
for 25 cents each. 


Printed in U. S. A. 
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